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DANIEL WEBSTER.'! 


How many men have there been in this country whose College 
would celebrate their taking their degree one hundred years 
afterward, or fifty years after they died? It might have been 
done for Washington and Lincoln. But they were not College 
men. It might have been done for Hamilton or Jefferson. But 
neither Hamilton nor Jefferson got through College, and Jeffer- 
son was not in general a favorite with College men. I believe 
Bowdoin will do it for Longfellow, and I believe Harvard will 
do it for Emerson. I cannot think of any other. Yet no man 
will doubt the absolute fitness of the ceremonial of to-day. 

Daniel Webster died under a cloud of obloquy. He had 
deeply offended the North, and he had not won the South. He 
had offended his own State, which had so honored and loved 
him. The ordinary political antagonisms always bitter, bitter 
now, were bitter in his time to a degree we can hardly compre- 
hend now. He had pained and grieved the conscience of his 
country. He was held for a time to be untrue to liberty. I 
suppose the contemporary judgment when he died was that of 
Theodore Parker rather than that of Choate or of Everett. 

But now few men can be found anywhere who think otherwise 
than kindly and lovingly of this illustrious son of Dartmouth. - 


1 Speech of Senator GeorgeF.Hoar, Webster from Dartmouth College, at 
of Massachusetts, at theCentennialcel- Hanover, N. H., Wednesday evening, 
ebration of the Graduation of Daniel September 25, 1901. 
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We have had fifty years to think of it. If the Republic abide, 
his name and fame will abide with it. If the Republic die, his 
name and fame shall be inseparably intertwined with its memory, 
as the fame of Pericles is intertwined with that of Athens. 

The wisest and best men are likely to differ most sharply in 
applying what seem the simplest and clearest principles of 
morals and duty and practical liberty to the conduct of States, 
as they differ most sharply as to the creeds of religious sects ; 
and the man who is most positive is most likely to be wrong. 

The moral is not that good men should abate in their zeal for 
righteousness or liberty, but only that they should abate in the 
bitterness of their judgments of others with whom they differ. 

We have learned, nearly all of us, that the things about which 
honest and brave and patriotic men are most likely to differ, and 
to impute bad motives and inconsistencies to-each other, are those 
which seem to them the plainest principles and the clearest max- 
ims of public liberty, or the most express and unmistakable 
mandates of religion. 

Each man has given to him his own light. He is a laggard or 
a dastard if he do not follow it. But he is nowhere commanded 
to sit in judgment on the motives of other men. On the con- 
trary, the Divine command is, ‘‘ Judge not,’’ and the punish- 
ment for disobedience to that command is that you are to be 
treated as you treat other men, and that the measure you mete 
shall be measured to you again. 

In doing justice to him, let us do justice to the men who con- 
demned him. Those of us who thought as I thought, and as I 
now think, the counsel he gave his countrymen in regard to the 
Compromise Measures in conflict with the great mandate of 
Justice and of Constitutional Liberty, and in conflict with the 
doctrine he had taught his countrymen throughout his life, may 
still bring their tribute of honor to his memory, as Whittier, 
who had written Ichabod, brought his imperishable tribute of 
affection and honor, which, Alas! was never placed on the brow 
of Webster, but only laid on his grave. 

I have been asked to speak of Mr. Webster as a Senator. 
He was, beyond doubt, the foremost of Senators. When we 
think of the Senate Chamber, we think of him as its principal 
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figure and ornament. Yet he did much less than many other 
men to influence the action of the Senate, In his time, the 
Senate, more than before or since, might have been described as 
a meeting of the Ambassadors of States. Its members met with 
minds made up and did not expect to convince one another. 
He spoke, as his successors said he did, ‘‘ as from a pulpit with 
a lofty sounding-board,’’ with the whole people for his congre- 
gation. 

Webster’s impression upon his companions of the Senate was 
not the direct effect of the speeches to which they listened. 
That impression was strongest when it came back, echoed and 
re-echoed from the remotest limits of the country. The man 
who stands under the sheet. at Niagara is not the man to whom 
the awful roar of the cataract seems loudest. 

His place in history is that of a public teacher, guiding the 
thought and inspiring the emotions of his countrymen when the 
issues on which hung the fate of the Republic were being de- 
termined. For this function he was fitted alike by his intellect 
and his heart. He was a great reasoner, a great orator, and a 
great lover. He had the qualities which belong to humanity, 
by which its hold, half on earth and half on heaven, is main- 
tained. 

Matthew Arnold said that our American public men lack dis- 
tinction. He allowed that quality to Grant, though he could 
not find it in Abraham Lincoln. If he did not find it in Web- 
ster, the cultured and fastidious Englishman would probably 
have denied it to the Apollo Belvedere, or the Phidian Jove, or 
the great god Pan. 

Why, the draymen in London turned to look after him in the 
streets. Sidney Smith said he was a walking cathedral and after- 
wards in homelier phrase, a steam engine in breeches. He 
moved to an unwonted admiration the bitter cynicism of Carlyle. 
If ever being walked the earth clad in the panoply of an imperial 
manhood, it was Daniel Webster. If ever being trod the earth 
of whom the Greek or Roman fable would have made a demi- 
god, it was this child of the New Hampshire farmhouse. Even 
when his foes would describe him, at the time when political 
hatred was most bitter, they had to borrow Milton’s lofty 
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imagery, as he pictured the fallen angels gathered in their awful 
Senate Chamber. 

He was a great lover. Was there ever a man who loved his 
country, or who loved his College, or who loved his father and 
his brother and his children, and his neighbors and friends, who 
loved the old scenes over which his mother had led his boyish 
feet, or where he dwelt with his neighbors by mountain or shore, 
-s Daniel Webster loved them? 

There was never a child entered his presence that did not re- 
member to his dying day the kindly and tender look that came 
from the deep eyes, and the winning and beautiful smile that lit 
up the melancholy of the grave face, no matter what care might 
ne weighing upon the brow. 

His sentences dwell and abide with us a like the Psalms of David 
or the songs of Burns. Bright boys repeat them over and over 
to themselves. The fisherman on the boat thinks of them, and 
the sailor at the helm, and the farmer as he ‘holds the plow. 
They come up in the mind of the soldier as he goes into battle, 
and of the patriot on his dying bed. 

When New Hampshire, a little while ago, placed his statue 
in the Capitol, I had something to do with the transaction. 
Just afterward, I got two letters from brave soldiers of the Civil 
War. One of them says: ‘ In the forlorn hope at Port Hudson, 
beaten back, we sought the refuge of the scraggy brushes, and 
then, on that cloudless afternoon, I saw the flag of our regiment, 
and his undying peroration returned to my mind. Who can say 
how much that speech shotted our guns?”’ 

The other told me that he was stationed one night on picket 
duty, where two sentinels in succession had just before been shot 
down. As he marched up and down in the loneliness of the 
night, thinking that at any time his death-shot might ring out 
from the thicket, he kept up his courage by repeating to himself 
over and over and over again, the closing passage of the reply to 
Hayne, which he had got by heart in his boyhood. 

The same thoughts have been uttered before and since by 
other orators. Other men have appealed to the same emotion. 
Other men have spoken to the same people, but only to meet the 
fate of him who tried to rival the inimitable thunderbolt and 
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storm with sounding of brass and trampling of the feet of 
horses. 


“qui nimbus et non imitabile fulmen 
Aere et cornipedum pulsu simularet equorum.”’ 


It is said that other countries are founded upon force ; that in 
the end they rest upon the bayonet and the cannon. I am not 
sure that this theory will bear the light of careful consideration. 
But however that may be, the Republic is founded upon ideas. 
When those ideas lose their power over the minds and hearts of 
the people, the Republic will come to an end. It is the fortune 
of Daniel Webster, as of no other man except Jefferson, that the 
great ideas which lie at the foundation of the Republic clothe 
themselves to every man’s understanding in his language and 
rest for their sanction and vindication upon his argument. 

In general our knowledge of history is like the memory of a 
journey in a foreign land. We remember vividly a few great 
pictures in great galleries. We think of a few landscapes, and 
perhaps the forms and faces of a few famous men. If we met 
them and talked with them, we remember What they said. Every- 
thing else is blurred and indistinct. So history is made up to 
us of a few memorable scenes, a few human figures, or a few 
sentences that have fallen from some great actor on a great 
occasion. We know our own history as well as any people on 
the face of the earth. Yet still what I have said is true of us. 
To every American, certainly to every son of New England, to 
blot out the figure of Daniel Webster from our history, from the 
day Washington died till the day Lincoln took the oath of office, 
would be like cutting out the figure of the Virgin Mary from 
Raphael’s great painting at Dresden. How it mingles with 
every event and in every historic spot. To the lover of con- 
stitutional liberty, there is nothing like the reply to Hayne since 
Pericles died, save only the dying speech of Chatham, and that 
of Patrick Henry at Williamsburg. There is nothing like it 
since, save Lincoln’s speech at Gettysburg. We cannot think of 
the Senate Chamber without him. We cannot think of the 
Supreme Court without him. We cannot think of Dartmouth 
College without him. We cannot think of Faneuil Hall 
without him. We cannot think of Boston or Concord or Lex- 
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ington or Bunker Hill without him. We cannot think of New 
Hampshire without him. We cannot think of Massachusetts 
without him. We cannot think of America without him. We 
cannot think of the Constitution or of the Union without him. 
His figure naturally belongs to and mingles with all great scenes 
and great places which belong to liberty. Emerson said his 
presence would have been enough, even had he refrained from 
speech, when the monument at Bunker Hill was dedicated. There 
was the monument, and there was Webster. 

There is no judgment of any court, save Marshall’s, more 
weighty —I am afraid there is none more likely to be of perma- 
nent authority than the recorded opinions of Webster on con- 
stitutional law. There is nothing in our forensic literature more 
likely to endure than his speeches. 

He not only seemed to give a new nobility to what is 
noble and great, but he ennobled and made great the common 
scenes of common life with which he mingled. I venture to say 
that every man now living, or every man who ever did live, who 
saw Webster, if it were but as he passed in the street, remem- 
bered it freshly ever afterward, as an indelible memory of life. 
Whether it were in the schoolroom at Exeter, or the classroom 
at Dartmouth, or the quiet visit at some neighbor’s home, or in 
some great natural scene, or some great public gathering by the 
seashore, or on the mountain, in the college hall, or in the court 
room, or the Senate Chamber, he is still everywhere the fore- 
most figure and inseparably blended with the scene. 
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POWER OF THE GENERAL GOVERNMENT TO 
PROTECT ITS OFFICERS AND TO CONTROL 
ANARCHY. 


The death of the late President at the hands of an assassin 
has caused wide discussion as to the proper means to be adopted 
to prevent or at least deter the commission of such offenses here- 
after; and the first inquiry is as to whether the laws of the 
United States contain any provisions which cover the case, 
and if not, has Congress the Constitutional power to make such 
a law. 

There is no Federal law making the murder of the President 
a crime, unless, of course, he happen to be killed on govern- 
ment property, or in the District of Columbia, or on the high 
seas on an American vessel, in which case the person commit- 
ting the offense would be triable in the United States courts. 
This law would not cover the case of the assassin at Buffalo. 
Such a crime is now punishable only under the State laws. 

It has been suggested that the offense as to the President be 
made treason. It would have been such under the common law, 
and is so recognized by international law, but our Constitution,' 
following in that respect the language of a statute of Edward 
III. passed to prevent flagrart injustice, has defined treason to 
consist of levying war against the government, or in adhering 
to its enemies, giving them aid or comfort. The uniform con- 
struction placed upon this clause has been that the crime can 
only be committed when a state of war exists.? All that Con- 
gress can do is to prescribe the punishment; and it has done so 
by making it punishable by death or imprisonment at hard labor 
for not less than five years, and a fine of not less than ten 
thousand dollars; and the convicted party is disqualified forever 
from holding any office under the United States.* The lan- 


1 Constitution, Sec. 3, Art. 3. 3 R. S. Sec. 5332. 
2 Ex parte Bollman, 4 Cranch. 126. 
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guage of the Constitution defining treason is repeated in the 
Revised Statutes,' and the offense is thereby limited to those 
owing allegiance to the government. Without amendment to 
the Constitution, therefore, such crimes could not be treason. 
Another section? punishes misprision of treason by fine and im- 
prisonment, and limits the application of the law to those owing 
allegiance to the government. The section in regard to insur- 
rection or rebellion against the government® applies to all 
persons regardless of their allegiance ; but neither that nor the 
other provision,‘ defining and punishing criminal correspondence 
with a foreign government, which is applicable only to citizens 
of the United States, covers the case. Pursuant to the clause 
of the Constitution making it the duty of the United States 
to protect States against domestic voilence, Congress® has 
enacted certain laws; the same title contains provisions ap- 
plicable to insurrections against the government, being in ad- 
dition, apparently, to the section on the latter subject to which 
reference has just been made. 

There is one provision which might have some bearing on the 
question, and that is Section 5336 of the Revised Statutes 
which declares that if two or more persons in any State or 
Territory conspire to overthrow, put down, or to destroy by force 
the government of the United States, or to levy war against 
them or to oppose by force the authority thereof; or by force 
to prevent, hinder or delay the execution of any law of the 
United States, such persons shall be punished by fine not less than 
five hundred nor more than five thousand dollars; or by im- 
prisonment with or without hard Jabor for not less than six 
months nor more than six years or by both fine and imprisov- 
ment. This provision is found under the title ‘‘ Crimes against 
the existence of the government;’’ and the marginal title is 
Seditious Conspiracy.”’ 

It would seem to be the intention to punish the advocacy of 
force in resisting, hindering or delaying the execution of the 
laws of the Federal government; and that some of the acts of 


1 BR. 8. Sec. 5331. 4 R. S. Sec. 3335. 


2 B.S. Sec. 5333. 5 R.S. Sec. 5297-5322. 
R. &. Sec, 5334, 
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the anarchists, especially those which not only oppose the right of 
government agents to enforce the laws of the United States, 
but also those opposing all law in general would come within 
the statute. The punishment, however, assuming that this 
statute does apply, is not adequate and it would be better to 
frame a law which would be free from doubt and be more 
severe. 

Sedition in the army is punishable by death or in such other 
way asthe court-martial shall decide.’ In the navy it is punish- 
able as the court-martial shall decide.? 

The objection which has been most strongly urged in the past 
and will be in the future to laws of this character is that they 
are not constitutional, principally for two reasons: that there is 
not any authority given by the Constitution for their enact- 
ment, and that they contravene the provision in regard to free- 
dom of speech and of the press. 

It will be attempted in what is said here to show that neither 
of these grounds is tenable; and in treating the subject atten- 
tion will be called not only to several clauses of the Constitution, 
but to principles of international law which sustain such laws, 
and thus to prove that the evils can be remedied without amend- 
ing our fundamental law. 

The provision of the Constitution under which Congress acts 
in the great majority of cases, and the one giving the govern- 
ment, perhaps, the most power, is the one which says that Con- 
gress shall have power to make all laws which shall be 
‘* necessary and proper for carrying into execution the forego- 
ing powers and all other powers vested by the Constitution in 
the government of the United States, or in any department or 
officer thereof.’’ ® 

This is in effect only an affirmation of the rule that the grant 
of a power carries with it as an incident all other powers 
necessary to its execution. The word ‘‘ necessary’’ as used 
here does not mean indispensable; as has been frequently de- 
clared by the Federal courts in construing this clause, Congress 


1 22 Article of War. 8 Cons. Clause 18, Sec. 8, Art. 1. 
2 Subd. 18, Art. 8, for the govern- 
ment of the navy. 
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can itself judge as to the means to accomplish a desired end and 
adopt such as it considers most expedient; the word ‘ proper ’”’ 
used in the same connection shows this to be its true meaning.! 

It is well to recall that the Constitution was adopted by all the 
people of the United States and not by the States themselves; 
that imperceptibly and inevitably the people of the colonies in 
their struggle for independence by uniting for common defense 
against a common enemy were forming themselves into a sover- 
eign and independent nation entirely outside of the government 
of each colony, and that this was in part at least accomplished 
before the adoption of the Constitution. The defect in the 
Articles of Confederation was that it was thereby attempted to 
form a general government without giving it sovereign powers, 
thus making it not above or even equal to, but below the States 
_in authority. Practice demonstrated that such a government 
was impossible and would not stand; and the present Constitu- 
tion was the result. That all the rights of sovereignty 
possessed by the general government were not derived from the 
colonies or States, but some thereof passed directly to it from 
the English Crown, is historically true, and is noticed by Justice 
Miller in his lectures on the Constitution. 

‘*When the British sovereignty fell, such powers were 
assumed and exercised, without question by the Congress of the 
the United Colonies before the United States existed as an 
independent nation; months before the Articles of Confed- 
eration were agreed to, years before they became operative 
by receiving the assent of the States. They were never enjoyed 
or exercised by the States separately ; and consequently, as a 
historic fact, independently of theory, they could not have been 
retained when the States conferred upon the general government 
other enumerated powers in the Articles of Confederation.’’? 

It is not only historically interesting to recall this fact, but its 
constant remembrance will materially aid in understanding the 
application of certain principles of international law to be con- 
sidered hereafter. It seems evident also that the Ninth and 
Tenth Amendments did not serve to restrict or diminish the 


1 2 Story’s Commentaries, Sec. 1255. 2 Miller on the Constitution, p. 36. 


POWER OF THE GOVERNMENT TO PROTECT ITS OFFICERS. 811 


sovereign powers of the government and that they added nothing 
to the security of the States in that respect. Indeed it never 
was intended that they should do so. The attributes of sover- 
eignty vested in the Constitution are not all enumerated therein ; 
and it is only as to those which are enumerated that the two 
amendments in question have application. Those amendments 
are only declarations of principles, like the clause above referred 
to as to the incidental powers of Congress, and it may well be 
doubted whether they were at all necessary, as the construction 
now universally placed upon the Constitution, that it operates as 
far as it goes as a limitation upon the powers of the Federal 
government and not upon the powers of the separate States, 
would have been declared without such amendments. 

In consequence of the troubles with France, which led toa 
virtual state of war, Congress on the 25th of June, 1798, passed 
an act entitled ‘‘ An Act concerning Aliens,’’ giving the Presi- 
dent the power to expel from the country any alien person proved 
or suspected of being dangerous to the peace and safety of the 
government and provided severe penalties for its violation. 
This is historically known as the Alien law. 

On July 14th, 1798, Congress passed another act known as 
the Sedition law which made it a crime, punishable with fine and 
imprisonment, for any persons to unlawfully combine or conspire 
together with intent to oppose any measure of the United States, 
or to counsel, advise or attempt to procure any insurrection, 
unlawful assembly or combination, or to write, print, utter or 
publish, or to cause or procure to be written, uttered or pub- 
lished, or to willingly assist in writing, uttering or publishing any 
false, scandalous or malicious writing or writings against the 
government of the United States or either House of Congress, 
or the President, with intent to defame them, or to bring them 
into disrepute or contempt or to excite against them the hatred 
of the people or to stir up sedition, or to excite any unlawful 
combination for opposing or resisting any law, or any lawful act 
of the President, or to resist, oppose or defeat any such law or 
act, or to aid or abet any hostile designs of any foreign nation 
against the government. The act also provided that the truth 
might be given in evidence; and that the jury, under direction 
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of the court, could determine the law and the facts as in other 
cases,! 

Both before and after their passage they were the subject of 
violent controversy, the Federalists who were instrumental in 
having them adopted defending them, and the Republicans, or, 
as they afterwards came to be known, the Democrats, under the 
leadership of Thomas Jefferson, attacking them with a virulence 
not exceeded by any modern political utterances. 

Then and for a long time thereafter there was a belief among 
many persons that the decision of constitutional questions rested 
with the people, whose opinions were entitled to greater respect 
than those of the courts; and the nullification resolutions of 
Virginia and Kentucky showed that it was a common belief of 
the advocates of State rights that a State had the right to 
decide when a law of Congress transcended the powers 
granted by the Constitution, and that such a law should not 
be obeyed. Many persons were of the opinion that the Fed- 
eral courts had no power to pass upon the constitutionality 
of a law of Congress. Happily for the country it has been long 
since settled that this union is indissoluble; that no State can 
secede therefrom, and that the United States Supreme Court is 
the final and authoritative arbiter upon constitutional questions. 
The nullification resolutions were never passed upon by the 
courts; and fortunately or unfortunately the threatened ordi- 
nance or secession by Virginia did not until nfore than sixty 
years thereafter assume the form of law; and when such an act 


1 Three acts relating to this ques- 
tion were passed at that session of 
Congress: the first on June 18, 1798, 
to be found at page 567, 1 Stat. at L., 
embraced amendments to the natural- 
ization laws, providing among other 
things, for the identification and 
registration of aliens, on a plan 


somewhat similar to that now in. 


force in certain European countries, 
and preventing their naturalization, if 
deemed advisable; this act. was after- 
wards repealed; the second on June 
25, 1798, found in 1 Stat. at L., page 


570, is the act referred to in the text, 
and was to remain in force for two 
years after its passage; and was not 
renewed; and the third on July 6, 
1798, to be found in 1 Stat. at L., page 
577, relating to alien enemies, and 
probably intended to apply only in 
time of war. The provisions of this 
last act are not very different from 
the present laws in regard to alien 
enemies. The Sedition act, 1 Stat. at 
L., page 597, was to remain in force 
until March 3, 1801, and it was not 
renewed. 
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was passed upon, it was unhesitatingly declared to be uncon- 
stitutional. 

Dr. Von Holst,! declares that alien and sedition laws were 
almost generally regarded as unconstitutional; but this was by 
no means the case; and as will be shown later on the Alien law 
in its main features was valid. Mr. Hamilton and most of his 
party upheld the validity of the Sedition law; although he 
seemed to think it impolitic, as it certainly was, its principal re- 
sult being the overthrow of the Federal party and the retirement 
from public life of John Adams. 

There were numerous memorials from various States presented 
to the Third Session of the Fifth Congress praying for a repeal 
of these laws on the general ground that they were unconstitu- 
tional, oppressive and impolitic, and particularly that the Sedi- 
tion law abridged the freedom of speech and of the press as 
guaranteed by the amendments to the Constitution. All these 
objections were carefully considered by a committee of the House 
of Representatives in a report on the memorials presented to the 
House on February 25, 1799, against the repeal of the laws. 
This report,’ is of some length and may be regarded as a clear 
statement of the position of the Federalist party on the question 
as well as an able argument in favor of the constitutionality of 
the laws. It is not proposed here to more than refer to the 
report, leaving it to those who desire to do so to examine it for 
themselves. It is interesting, however, to note that practically 
the same arguments were then urged against the laws as are now 
urged against the passage of a law to control anarchy. Mr. 
Justice Story *® pretty clearly intimates in discussing these acts 
that in his judgment they were constitutional.’ 

The constitutionality of the Sedition law was not decided by the 
United States Supreme Court ; there are, however, several cases 
which show that it was enforced in the United States Circuit 
Courts for Vermont,‘ Pennsylvania,® and Virginia.£ Samuel 


1 1 Constitutional History, 142. 15 Fed. Ca. 1183; U. S. v. Haswell, 
2 Am. State Papers, Vol. 1, p. Whart. St. Tr. 684; 26 Fed. Ca. 218. 
181. v. Cooper, Whart. St. Tr. 
3 2 Com. on Cons.,Secs. 1293-4 and 659; 25 Fed. Ca. 631. 
note 1880-1892. *U. S. v. Callander, Whart. St. 
4 Lyon’s case, Whart. St. Tr. 333; Tr. 688; 25 Fed. Ca. 239. 
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Chase, then a justice of the United States Supreme Court, sat 
in the Cooper and Callander cases. Very little attention seems 
to have been given to a consideration of the question of the con- 
stitutionality of the law in any of these cases. In-Callander’s 
case, cited on this point at some length in a recent case,! it was 
held that in libel cases under this statute the jury were not judges 
of both law and fact, but that they must take the law from the 
court. In Lyon’s case Mr. Justice Patterson, then also a justice 
of the United States Supreme Court, told the jury that they had 
nothing to do with the constitutionality of the law,— that 
‘suntil this law is declared null and void bya tribunal com- 
petent for the purpose its validity cannot be disputed.’’ 
The court did not say what tribunal was competent to 
decide that question, but it seems to have been assumed that 
the United States Supreme Court alone could do that; a theory 
long since discarded. In each of these cases the defendant 
was found guilty, and were fined and imprisoned. 

The Lyon and Cooper cases were of great interest, and created 
widespread and intense excitement, on account of the prominence 
of the defendants and the importance of the questions in- 
volved. Valuable notes to these cases may be found in Whar- 
ton’s State Trials. They form one of the most interesting 
incidents in the history of the country. 

For many years Mr. Lyon tried without success to induce 
Congress to refund the fine imposed upon him; in the First Ses- 
sion of the 26th Congress, by the Act of July 4, 1840, however, 
after his death the fine was directed to be refunded to his 
descendants, and this was done. The act was accompanied by 
a report, known as House Document No. 86, which forcibly 
presented the arguments against such laws from a Democratic 
standpoint. At this time John Quincy Adams was a member 
of Congress, but did not vote for or against the bill.? 


1 Sparf v. U. S., 156 U. S. 70, 76. 

2 The power of Congress to punish 
non-members for contempt, for a long 
time asserted, and exercised in the 
case of William Duane, editor of the 
Aurora, charged with a breach of 
privilege in publishing certain criti- 


cisms on the acts of that body, and 
affirmed in Anderson v. Dunn, 6 
Wheat. 204, was denied in Killbourne 
v. Thompson, 103 U. S. 168, by which 
case Anderson v. Dunn was over- 
ruled. The Duane case is historic- 
ally interesting as growing out of the 
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The specific offense in each of these cases was the publication 
of certain criticisms upon the policy of the President, John 
Adams. It is not very clear that the language used transcended 
the bounds of legitimate criticism judged by the standard of 
those times. It would certainly not be now so regarded. While 
it may have been in the contemplation of those responsible for 
the act that it was to punish such utterances, it is difficult to 
believe that such is the fact. It is easier to believe that it was 
not the law itself, but the spirit in which it was enforced that 
was at fault; according to the way in which it was enforced it 
certainly was open to attack as being an abridgment of the 
liberty of speech and of the press. 

While there is no reasonable doubt that the course of modern 
press discussion of public men and events frequently passes 
beyond the bounds of legitimate discussion and descends to mere 
abuse and vituperation, and is based tov freequently on im- 
agination instead of fact, yet it may be said that the specific 
evil at which the proposed legislation is to be directed is one 
quite different. It may be difficult to so frame a law as to confine 
it within the proper bounds and prevent its abuse in times of 
political strife or great public excitement; but the task ought 
not to be beyond the wisdom of Congress. 

It is not unlikely that whatever opposition there may be in 
the minds of intelligent and law-abiding people to the passage of 
laws against anarchy has originated from an erroneous under- 
standing of such laws, in connection with the history of the 
Sedition law of 1798. Had that law been aimed at and enforced 
only to suppress evils similar to those at present existing, there 
is small reason to believe that it would have met with any great 
opposition. 

In this connection it is worth mentioning that a bill directed 
against the evil of anarchy was passed by the Senate in 1894 
without dissent and probably would have passed the House of 
Representatives had it not been for the lateness of the session, 


same political controversies which throw of the Federalist party, and 
in part at least brought about the because the publications were much 
enactment of the Alien and Sedition like those made the basis of the 
laws, and resulted in the final over- charges against Lyon and Cooper. 
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as it was reported by Mr. Boatner of the Judiciary Committee 
on August 20, 1894, to the Committee of the whole House on 
the State of the Union and ordered to be printed. The report 
of the Judiciary Committee, which was unanimously in favor 
of the bill, contains a review of the reasons why the bill should 
be passed, and a reply to the objections to it. The bill was 
not passed, owing probably to the lateness of the session; and 
was not brought up at any subsequent session of Congress, so 
far as is known. P 

The act prohibited the landing at any port in the United 
States of any alien anarchist, but did not apply to political 
refugees or offenders not anarchists; and gave the board of 
special inquiry authorized under the immigration act of March 3d, 
1893, power to investigate into the antecedents and tendencies of 
persons seeking admission, for the purposes of the act. Another 
provision gave the superintendent of immigration the right to 
_ investigate the tendencies and antecedents of alien persons 
already in the country for the purpose of discovering if they are 
anarchists ; and if found to be so, to deport them. It further 
provided that any alien who suffered conviction for a crime 
involving moral turpitude could also be deported if found to be 
an anarchist or if his presence was imimical to the government 
or the peace and well-being of society; and the act further gave 
the Secretary of the Treasury power to appoint such number of 
immigration agents as he might deem necessary to go abroad 
and investigate intending immigrants and report thereon to the 
government; and, also, that the provisions of the act should 
apply to persons who had declared their intention to become 
citizens but who had not yet become such. 

My impression is that the law is objectionable in so far as it 
confers jurisdiction upon State courts; that its administration 
should be confined to the Federal courts exclusively, as its ends 
would be better promoted thereby. Each State should pass a 
law dealing directly with the evil within its borders, and made to 
apply to all persons, citizens and aliens alike; and the above bill, 
if it or one substantially the same, should be adopted by Con- 
gress, should be supplemented by another by that body cover- 
ing offenses similar to that committed at Buffalo, as we as all 
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seditious conspiracies against Federal officers or other instru. 
mentalities of the general government. The act is not broad 
enough to meet the emergency in all its important aspects. 

What is intended by freedom of speech and of the press as 
those words are used in the Constitution is easily ascertained ; 
and while persons of anarchistic and nibilistic tendencies have 
attempted to prove that they are in a sense synonymous with 
license, and as wholly unrestrained by any law, such never was 
the intention of the framers of our fundamental law, and is not 
the real meaning of the language used. The word freedom as 
here used has only a relative and qualified meaning, as it bas in 
its general application. 

The general rule is well stated by Judge Cooley in these 
words: ** The constitutional liberty of speech and of the press, 
as we understand it, implies the right to freely utter and publish 
whatever the citizens may please, and to be protected against 
any responsibility for so doing, except so far as such publica- 
tions, from their blasphemy, obscenity or scandalous character, 
may be a public offense, or by their falsehood and malice they 
may injuriously affect the standing, reputation, or pecuniary 
interests of individuals.’’ 

It was held by Mr. Justice Story that the freedom of the 
press does not sanction the publication of a libel, and that a con- 
tract to indemnify for such a publication cannot be enforced.? 

It was held that a State law prohibiting the publication and 
dissemination of newspapers devoted largely to the publication 
of scandals, intrigues and immoral conduct, does not abridge 
such freedom.® 

The declaration in the Constitution of the United States, as 

well as that contained in every State constitution on the same 
- subject merely indicates that the freedom of speech and of the 
press is not subject to previous license or censorship. It was 
never intended thereby to protect persons in the advocacy of 
acts in violation of law, or which tend to destroy the govern- 
ment or disturb the peace of the United States or of the several 


"1 Const. Lim. 422, $ Re Banks, 56 Kan. 242; State v. 
2 Arnold »v. Clifford, 2 Sumn. 238; McKee (Conn.), 46 Atl. R. 409. 
cited in The Hudson, 15 Fed. 167. 
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States; and in this respect it may be said that a large liberty is 
permitted in this country in the criticism of public men and 
measures that as to these opinions may be very freely expressed. 
But these opinions must be fair, just and reasonable discussions 
of the matter, and must be based on admitted or established 
facts; it is not permitted to construct a foundation of falsehood 
upon which to base such criticism. And the rule that the truth 
may be spoken on all occasions, from justifiable motives and for 
proper ends, applies to the press as well as to persons. In this 
there is no difference; and the claim that the press has a larger 
immunity is unfounded. The suggestion sometimes made that 
the freedom of speech and of the press is wholly unrestrained, is 
also erroneous; for it is restrained both as to slander and libel by 
the fear of being called to answer in damages for its improper 
exercise ; and as to libel by the further fear of punishment as a 
crime. The fear of the consequences of an act initself operates as 
arestraint.! It is also restricted by the rule that one shall so use 
his liberty as not to interfere injuriously with the rights of 
others. 

As a further illustration of this view it may be said that the 
Constitution also provides? that ‘‘ Congress shall make no law 
respecting an estalishment of religion, or prohibiting the free 
exercise thereof.”’ 

The word *‘ free ’’ as used here has the same significance as 
the word * freedom ”’ in the same Amendment in regard to free- 
dom of speech and of the press. Under this clause it was 
sought to uphold the institution of polygamy as an exercise of 
religion. The court disposed of that contention in short order : 
*s It was never intended or supposed that the Amendment could 
be invoked as a protection against legislation for the punishment 
of acts inimical to the peace, good order and morals of society. 
With man’s relations to his Maker and the obligations he may 
think they impose, and the manner in which an expression shall 
be made by him of his belief on those subjects, no interference 
can be permitted, provided always the laws of society, designed 
to secure its peace and prosperity and the morals of its people, 
are not interfered with. However free the exercise of religion 


1 U.S. v, Arjona, 120 U. S. 479. 2 First Amendment. 
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may be, it must be subordinate to the criminal laws of the 
country, passed with reference to actions regarded by general 
consent as properly the subject of punitive legislation.”’ ! 

The Alien and Sedition laws have been ordinarily linked 
together in one class, when in fact their constitutionality rests 
on somewhat different grounds. As to the so-called Alien law 
it is very true that it was declared unconstitutional, by legislative 
bodies as well as by political opponents of those who secured its 
passage, on more than one occasion. The United States 
Supreme Court never decided the precise question; and .while 
it received no very careful consideration in other courts, its con- 
stitutionality has usually been upheld. But laws almost identi- 
cal, with a different end in view, but on the same principle have 
been sustained. 

The right of Congress to exclude or expel aliens for any cause 
it may deem proper, belongs to the sovereign power of the gov- 
ernment, and cannot be restricted or surrendered. It can be 
exercised even in the face of treaty rights. If the treaty pro- 
visions are in conflict with a law of Congress on the same sub- 
ject passed subsequently, the latter will prevail. This has been 
repeatedly affirmed. Such power belongs to the executive branch 
of the government; and while it may intrust the courts with the 
administration of part of such law, it is not bound to do so; but 
may authorize by summary process of the executive department 
the ascertainment of the persons upon whom such laws operate, ~ 
without violating any constitutional provision as to trial by jury 
or otherwise, the deportation or exclusion not being a crime in 
the sense in which the word is used in that instrument. If, 
however, penal provisions are attached to such laws, they are to 
that extent unconstitutional unless they provide for trials in ac- 
cordance with the provisions of the Fifth, Sixth, and Seventh 
Amendments, as under the Fourteenth Amendment, aliens are 
included in such provisions so long as they are under our laws.? 


1 Davis v. Beason, 183 U.S. 333; S&S. 581; Leesv. U. S., 150 U. S. 478; 
see also U.S. v. Reynolds, 98 U. S. Fong Yee Tong v. U. S., 149 U. S. 
145; Murphy v. Ramsey, 114 U. S. 698; Ekiu v. U. S., 142 U. S. 651; 
15. Knox v. Lee, 79 U. S. 457; Wong 

2 Chae Chue Ping v. U. S., 130U. Wing v. U.S., 163 U. S. 228. 
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Where, however, it is desired to exercise this power when treaty 
rights intervene, it is usual, as a matter of courtesy, to seek for 
a modification of the treaty in that regard. And so with the 
immigration laws.! The right to exclude criminals, and other 
objectionable persons, is expressly given thereby. All these mat- 
ters are embraced within what is designated in international law 
as the right of asylum.? 

If these provisions do not cover the case of the anarchists and 
others of their class, it is easy for Congress to enact a law to 
meet,the case; and that such a law would be constitutional as to 
aliens there is no doubt. The laws in regard to naturalization 
also could be changed to exclude persons holding such doctrines 
from citizenship. Indeed the law as-it now stands if properly 
enforced, would probably do so; because it is hard to see how 
an anarchist, for example, could say, as persons applying for 
naturalization are required to do, that he is attached to the 
principles of the Constitution. 

As to the power to expel or banish citizens for good cause or 
as a punishment there seems to have been no decision. It is 
contrary to the policy of our government to do so even if the 
right existed. The status of persons who are not citizens but 
who have declared their intention to become such, is, in time 
of war, the same as that of aliens.* In time of peace they 
would perhaps occupy a position somewhat different and be 
entitled to some consideration. Their status is usually fixed 
by treaty, of which there are now about twenty in existence, 
differing according to varying conditions under which they 
operate. 

The declaration contained in the Revised Statutes,‘ that the 
right of expatriation is a natural and inherent right of all people, 
applies only to this country and its citizens, and represents the 
political and not the judicial policy of the government,° and if 
it had any effect it is negatived by the provisions of the Chinese 
Exclusion laws.® 


1 People v. Compagnie, &c., 107 3 R.S. Sec. 4067. 
U.S. 59. 4 Sec. 1999. 

2 Elements of International Law 5 Fong Yue Ting v. U. S., supra. 
by Davis, p. 118. 6 Boyd v. Thayer, 143 U. S. 135. 
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There is no doubt, therefore, that in view of these decisions 
the so-called Alien Act of 1798, was constitutional; and that the 
judgment of the political party which adopted it is thereby up- 
held; although as a political measure it was at the time unpopular, 
and was not enforced. 

As the word * person ”’ used in the Fourteenth Amendment has 
been held to include aliens! a provision of the statute which 
punished them without jury trial is in conflict with the consti- 
tutional provisions as to trial by jury; but, as already suggested, 
this does not affect the question as to the power to deport, as 
that is not a punishment as that word is used in the Constitution. 

As to the position of the government toward its officers, it has 
been held that the government of the United States acts directly 
upon the individual, and may be exerted by physical force upon 
every foot of American soil, that its powers necessarily extend 
to the protection of its officers and agents chosen to administer 
its affairs and through whom alone it can act; that within its 
sphere the Constitution, and all laws and treaties made in pur- 
suance thereof, are supreme.’ 

The Nagle case referred to was that of an officer of that name 
who while performing his duty as a Deputy United States Mar- 
shal for California, in protecting the late Stephen J. Field, then 
one of the Justices of the United States Supreme Court, from 
an assault by David S. Terry, shot and killed the latter. Nagle 
was arrested on a warrant charging him with murder, issued out 
of a court of San Joaquin County, California, the county where 
the incident happened, and was released by habeas corpus pro- 
ceedings in the Federal courts. It was held that the Federal 
authorities had exclusive jurisdiction, and that as no crime had 
been committed, the petitioner was entitled to his release. 

This power was also further illustrated in other cases, among 
which was the power to protect its own prisoners,’ its deputy 
marshals and officers generally.‘ 


1 Hong Ah Kow v. Nunan, 5 Saw. Ke Debs, 158 U. S. 579; Ex parte 
552; Re Parrott, 1 Fed. 481. Nagle, 135 U. S. 1. 

2 Ex parte Siebold, 100 U. S. 394; 8 Logan v. U. S., 144 U.S. 293. 
Martin v. Hunter, 14 Wheat. 1; Ten- 4 U.S. v. Patrick, 54 Fed. 347, 349; 
nessee v. Davis, 100 U. 8. 262; In re Quarles, 158 U. 8. 582. 
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That the President of the United States is one of the instru- 
mentalities of government is too plain for argument. He is in 
his person the living representative of the government, at all 
times and under all circumstances. His duties as such com- 
mence the moment he takes the oath of office and cease only 
when his term expires, or when for other causes mentioned in 
the Constitution his duties are ended. This is true wherever he 
may be, at the seat of government or elsewhere, and there is no 
way except those contemplated by law whereby he.can absolve 
himself from the duties of his office. These propositions, from 
the nature of the case, must be true. By the Constitution he is 
charged with the duty of seeing that the laws of the United 
States, which embrace not only statutes but the Constitution and 
treaties as well, are faithfully executed. This is a duty which 
is forever and everywhere present and imperative. If, there- 
fore, there be any force in the suggestion sometimes made based 
on certain language used by the court in the Nagle case already 
referred to that it is while in the performance of an official 
duty that the right to protection is given, it would not affect 
the case of the President, as he is always on duty. But in the 
Nagle case the court did not intend to so limit the rule; and if 
the matter should ever come before it in proper form, there is 
little reason to doubt that it would declare this right to protec- 
tion to exist as to all, or nearly all Federal officers, so long as 
they were in the service of the government. That is the correct 
view to take of the question. 

The right of self-preservation which applies to nations as well 
as to individuals, has relation in this connection to the right 
which a nation has to protect and defend the agencies and in- 
strumentalities which it employs to execute the functions of 
government. In a nation like this where the source of power, 
the real sovereignty, rests with the people themselves, those 
who are selected to administer the affairs of the State, are not 
clothed with any of the attributes of sovereignty, but are mere 
agents or representatives, and it would seem logical that the 
nation not only had the right, as before stated, but owed a duty 
to adequately protect and defend such persons as it employed 
just as it has the power to guard all other instrumentalities used 
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vy it in its complex system. This is, in a sense, what writers 
on international law refer to as the right of reputation, one ele- 
ment of which entitles a State to respect as to its internal 
affairs which includes the recognition at home of its government 
and institutions, of the methods and agencies by which it is 
maintained and administered, and of the officers who compose it, 
each in his proper function, from highest to lowest. This at- 
tribute of sovereignty attached to the government of the United 
States as soon as it was formed and can be asserted always. In 
fact, it has been asserted in a multitude of ways with little or no 
protest from any one. 

Nor does it seem less clear that another attribute of sov- 
ereignty, that of the duty to protect its own citizens at home 
as well as abroad, attaches as well to this government as to any 
other. In this respect a distinction might be drawn between 
citizens of the United States and citizens only of a State. Ifthe 
two elements exist in one person, his first duty is, of course, to 
the Federal government, which is in its proper sphere supreme, 
and to it he has the first right to look for protection. This 
latter view, as the writer is aware, is not universally accepted in 
this country, and its maintenance is not essential to the question 
under discussion. 

In regard to preventive measures to be adopted in such cases, 
in the Nagle case it was further suggested: ‘‘ It has in modern 
times become apparent that the physical health of the com- 
munity is more efficiently promoted by hygienic and preventive 
means than by the skill which is applied to the cure of disease 
after it has been fully developed. So also the law, which is in- 
tended to prevent crime, in its general spread among the com- 
munity by regulations, police organization and otherwise, which 
are adopted for the protection of the lives and property of 
citizens, for the dispersion of mobs, for the arrest of thieves 
and assasins, for the watch which is kept over the community as 
well as over this class of people, is more efficient than punish- 
ment of crimes after they have been committed.”’ 

If it be established by what has been said that Congress has 
ample power to make any assault upon or interference with the 
President or other officer of the government a crime and to ade 
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quately punish the same, it follows as a matter of course, that 
it also has power to enact laws which shall prevent, if possible, 
the commission of such crimes. Indeed, as to the latter there is 
already a provision which would apply, though it may not be 
entirely adequate. 

‘¢ If two or more persons conspire either to commit any offense 
against the United States, or to defraud the United States in 
any manner or for any purpose, and one or more of such parties 
do any act to effect the object of the conspiracy, all the parties 
to the conspiracy shall be liable to a penalty of not more than 
ten thousand dollars or to imprisonment for not more than two 
years, or both fine and imprisonment in the discretion of the 
court.”’ 

This section is very general and has been held to cover every 
act designated as a crime by a law of Congress. It would, it 
seems, be broad enough to cover the case of the anarchists, 
nihilists or other persons or class of persons who openly or 
secretly advocate unlawful interference with the regularly con- 
stituted officers of government. A conspiracy to kill or com- 
mit other offenses against a private person is made a crime by 
State laws; and there is no good reason why the same principal 
which sustains those laws would not uphold the Federal law as 
applied to public officers, assuming that Congress has the power 
to declare the offense of assassination a crime. That being so, 
the clause of the Federal Constitution, also contained in sub- 
stantially the same form in every State Constitution, relating to 
freedom of speech and of the press, would be invoked in vain to 
protect utterances advocating or encouraging murder or other 
crimes asa means of accomplishing the ends aimed at by any 
class of persons. Besides it is not certain that the advocacy of 
such doctrines as are supposed to be held by the anarchists and 
some other kindred associations, in fact any advocacy of a line 
of conduct which is in itself a forcible resistance to law, is not a 
crime as the law now stands. 

Under our form of government, both State and National, obe- 
dience to law is one of the highest duties of both citizens and 
aliens. If the laws are not satisfactory, the people are at liberty 


1 R. S. Sec. 5440. 
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to bring about a change in them by peaceful means; but this 
does not justify criminal methods, nor does it permit the advo- 
cacy of doctrines which would subvert or overthrow all law. 

Another phase of the question arises from suggestions made 
that anarchy be controlled by concerted action among the 
nations; and at least two governments, those of Germany and 
Russia, have agreed to call a conference for this purpose. In 
this connection another provision of the Constitution is to be 
considered. That instrument provides that Congress has power 
to ‘*define and punish * * * offenses against the law of 
nations.’’? In considering this clause it has been said that 
‘*The law of nations requires every nation to use ‘due dili- 
gence’ to prevent a wrong being done within its own dominions 
to another nation with which it is at peace.’’ ? 

A question might arise in construing the above provision in 
connection with the rule laid down by the court, whether it was 
intended to give Congress power to make that an offense against 
the law of nations which is not so recognized by such law. If that 
power is given, of course Congress could say that anarchy or any 
other kindred evil was a crime and punish it accordingly; but it 
seems that the better construction is to say that it is only in- 
tended to apply to offenses or wrongs against one nation which 
another nation is bound to use due diligence to prevent. 

Congress has passed numerous criminal laws, under this pro- 
vision of the Constitution, for enforcing and preserving the 
neutral relations of this government with other nations, most of 
which are found in Article 67 Revised Statutes, and cover a wide 
range. One law of this nature came before the court in a case 
decided in 1886,’ involving the validity of a statute ‘ to ‘* prevent 
and punish the counterfeiting within the United States of notes, 
bonds and other securities of foreign governments,’’ the statute 
being attacked as unconstitutional ; but the court held it valid, 
particularly under the authority of the provision of the Consti- 
tution quoted, and also referred to the provisions as to power 
to regulate commerce with foreign nations, to make treaties, 


1 Cons. Clause 10, Sec. 8, Art. 1. 4 Act of May 16, 1884, 28 Stat. at 
2 U.S. v. Arjona, 120U. 479. L. 22. 
U.S. v. Arjona, supra. 
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appoint ambassadors and other public ministers and consuls and 
to make all laws which shall be necessary and proper to carry 
into execution the powers vested by the Constitution in the 
Federal government, without, however, holding or more than 
intimating that the law in question could be sustained as a proper 
exercise of powers granted by any of the clauses last referred to. 

There is not in the body of international law as now under- 
stood any declaration which would more nearly declare anarchy 
or its kindred evils an offense against the law of ,nations than 
that quoted from the decision referred to; and whether such 
evils are offenses, giving Congress the power, as the law now 
stands, to define and punish them depends on a correct interpre- 
tation and application of that principle. It would seem that the 
country which furnishes an asylum to persons who take advan- 
tage thereof, and of the fancied freedom of speech and of the 
press to teach doctrines and to promote conspiracies, having for 
their object the subversion or overthrow of any particular gov- 
ernment or all law and order, or the removal by assassination of 
rulers or other heads of such government, is not doing all that 
it could or should to prevent a wrong being done to a friendly 
power. Is it not rather encouraging such wrongs? It would 
seem that such is the natural result; and that any power feeling 
aggrieved by such a course would be justified in making friendly 
overtures to this country requesting that the wrong be prevented ; 
and that it would be our duty, under well established principles 
in international law to remedy the evil, or at least to use ‘* due 
diligence ’’’ to accomplish that end. 

If, however, it is assumed that such acts are not offenses 
against the law of nations, as that science is at present under- 
stood, it is very clear that by treaties, conventions or by general 
acquiescence they can become so; and the duty of our govern- 
ment to act would then be clear. It has been said that ‘* For 
local interests the several States of the Union exist; but for 
international purposes, embracing our relations with foreign 
nations, we are but one people, one nation, one power.’’! 

In this connection another clause of the Constitution, that is, 
the declaration that the United States shall guarantee to every 


1 Chae Chue Ping v. U. 8., 130 U. 8. 606. 
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State in the Union a republican form of government, and shall 
protect each of them against invasion; and on application of the 
legislature or the executive (when the legislature cannot be 
convened) against domestic violence, is to be considered. 

The questions arising under this provision are political rather 
than judicial, and it rests with Congress to say, at least in the 
first instance, on the admission of a State whether it has a Con- 
stitution and if it is republican in form.'! As the States have 
the right to amend their Constitution, questions could arise upon 
such amendments that would be of importance. It is not 
beyond the range of possibility that a State would in time 
of great excitement be so carried away as to undertake by 
amendment to change its government so that it would not be 
republican in form: or such change might be brought about 
through the spread of doctrines similar to those inculcated by 
anarchists. It is probable that if such an event transpired, the 
judicial and not the legislative branch of the government would 
be asked to declare such provisions void as being in conflict with 
the Federal Constitution. If that was done and the decision 
was acquiesced in, there would perhaps be no difficulty: but if 
not, the question would arise as to where lay the power to take 
coercive measures necessary to restore the government to a con- 
stitutional form and to maintain the same. As already stated, 
in the early stages of the government, and for a long time there- 
after, some of the States held that the right existed to nullify 
any act of Congress which in their judgment, as expressed by 
their legislative bodies, transcended the powers granted by the 
Federal Constitution, and also that a State had an absolute right 
to secede from the Union. The nullification resolutions passed 
by Virginia and Kentucky were clearly void, and have been so 
conceded for many years. 

The Supreme Court of the United States settled forever the 
question of the right of a State to secede by holding? that the 
act of secession was wholly void; that the compact between a 
State and the general government was indissoluble, and that 
during a state of rebellion the Constitution in force when the 
secession was attempted, still continued to be in fact the Consti- 


1 Luther v. Borden, 7 How. 1. 2 Texas v. White, 7 Wall. 700. 
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tution of the State, though in abeyance. If necessary the 
government could probably use force to restore the normal 
condition of affairs just as it did during the reconstruction 
period. This power could be exercised under the above 
provision as well as under other clauses of the Constitution. 

In regard to the power of Congress to exclude from the mails 
matter which is considered injurious to the public morals, the 
question was discussed, and its bearing on the constitutional 
guarantee of freedom of the press considered, it being held that 
such power existed, but did not extend to prohibiting its trans- 
mission by other means.! Its power under the interstate 
commerce clause is now under consideration by the court. The 
same principle has been applied in regard to lotteries.? As 
already suggested, all the State constitutions contain provisions 
preserving the freedom of the press and of speech, the form in 
which the principle is stated differing somewhat in the various 
constitutions, but all meaning practically the same and all hav- 
ing in view the same object. Prior to the adoption of the 
Fourteenth Amendment, it was uniformly held,’ that the first 
amendments referred solely to action by Congress and had no 
effect on the States. Since then, however, it has been con- 
tended that the provision of those amendments were extended 
by the Fourteenth Amendment to the States as well; and as to 
some of them the United States Supreme Court has so held; 
not, however, as to the Fifth, Sixth and Seventh; nor has that 
court expressly held, but only suggested, that such is the case in 
regard to the First Amendment guaranteeing the right to free 
speech and of the press. The court has held® that as to such 
rights covered by said amendments as are fundamental in their 
nature, the Fourteenth Amendment applies; and it is probable 
that whenever the question comes before it the court will decide 
that the right to free speech and of the press are fundamental 
in their nature. This has been so held in one case decided 
in the United States Circuit Court for the district of Alabama.° 


1 Matter of Jackson, 96 U. S. 727. 4 See Downes v. Bidwell, 181 U. S. 
2 Ex parte Rapier, 143 U. S.110; 785. 

Horner v. U. S., Id. 207. 5 Minor v. Hopperstett, 21 Wall. 162. 
8 Brown ». Baltimore, 7 Pet. 243. 6 U.S. v. Hall, Fed. Ca. No. 15282. 
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These observations are not very important, however, in view of 
the fact that the right is well protected by all the States; they 
would be of moment should the States attempt unlawfully to 
interfere with such rights; of which there seems now no 
danger. 

It being beyond controversy that there is a peace of the 
United States,’ it is apparent that there is no reason why 
measures to preserve such peace cannot be adopted and en- 
forced as adequate as those which individual States adopt for 
the promotion of their own order; and if such peace is violated 
by an assault on a judge, a marshal or a prisoner in custody or 
by a conspiracy to injure, then it is difficult to see how it would 
not be infringed by an assault upon the President or other Fed- 
eral officers. The consequences of such an assault, particularly 
when attended with loss of life, while in ordinary times not 
threatening the existence of the government, are at best dis- 
turbing and fraught with distress and even disaster, as well as 
great pecuniary loss to individuals. In critical times the effect 
might, and probably would be more far-reaching; and might, 
indeed, endanger the life of the Republic. But evenif this were 
not so, still the power to guard against a recurrence of the evils 
cannot be denied merely because such an occurrence falls short 
of endangering the life of a government. It is sufficient if it 
affects the welfare or disturbs the peace of the government in 
any degree. 

These observations may appear novel to some; to others they 
may seem radical and wholly unwarranted by our form of gov- 
ernment; in reply to which it can be said that there is little that 
is novel and nothing that is radical in any remedy that has been 
here suggested. One of the greatest virtues of our Constitu- 
tion is its adaptability. The reason of this is as has been more 
than once declared by our courts, that the principles upon which 
it was framed are immutable, while the conditions calling for 
their application may change with tae growth of the country, 
the development of new ideas and the changed physical condi- 
tions to which the Constitution applies. It is one of the most 


1 Ex parte Nagle, supra; Logan v. U.S., supra; Re Quarles, supra. 
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enduring monuments to the framers of that instrument that 
while they did not foresee all the demands that would be made 
upon it, they so drew it as that it would be adapted to most of 
the great changes sure to occur, and that it was a Constitution 
not for a day, but for all time. 


JosEePH B. THOMPSON. 
80 Broapway, NEw YorK. 


LABORATORY FOR SOCIOLOGICAL PUKPOSES. 


A LABORATORY FOR SOCIOLOGICAL, MEDICAL AND 
JURISPRUDENTIAL PURPOSES. 


The greatest of all studies is that of man himself as he is to- 
day. A scientific investigation of man must be based primarily 
upon the individual, who is the unit of the social organism. 

If we are ever to have sufficient definite knowledge of living 
human beings that may become a science, it can only be done by 
the careful study of large numbers of individuals. The more 
thorough the study and the larger the number, the more useful 
such investigation can be made to society. 

As in machinery we must first repair the little wheels out of 
gear, so in society we must first study the criminal, crank, insane, 
inebriate or pauper who can seriously injure both individual and 
community. Thus a worthless crank, by killing a prominent 
citizen, can paralyze the community. The injury from such 
action is often beyond calculation. Our government pays out 
millions to catch, try, and care for criminals, but gives very 
little to study the causes that lead to crime. 

The study of man, to be of most utility, must be directed first 
to the causes of crime, pauperism, alcoholism and other forms 
of abnormality. To do this the individuals themselves must be 
studied. As the seeds of evil are usually sown in childhood and 
youth, it is here that all investigation should commence, for 
there is little hope of making the world better if we do not seek 
the causes of social evils at their beginnings. 

The most rigid and best method of study of both children and 
adults is that of the laboratory, with instruments of precision 
in connection with sociological data. 

It has been proposed to conduct such investigatious under our 
government by the establishment of a Psycho-Physical Labor- 
atory. 

While the initiative in psycho-physics came from Europe, it is 
in our country that it has developed to the greatest extent. A 
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large number of laboratories have been established, most of 
which are in the universities. But the plan of these laboratories 
is mainly for pedagogical purposes. The research work is gen- 
erally done by students desiring to prepare these for their doc- 
torates. While many of these are very valuable, a university 
could hardly extend such work to large numbers of individuals, 
for to gather the facts, compute and tabulate the results, would 
involve clerical duties and other work not undertaken by 
universities. The psycho-physical work in the university is 
generally confined to small numbers of persons, who are a 
special class, so that it is doubtful whether conclusions obtained 
can always be applied to people in general. 

The main object of a university is to prepare men for work, 
not to carry on their work. 

There is need, then, for a psycho-physical laboratory differ- 
ent from those in our univerities ; that is, one not pedagogical, 
but sociological and practical, and of more utility to society 
directly. 

The purpose of such a laboratory is to collect sociological, 
pathological, and abnormal data as found especially in children 
and in the criminal pauper and defective classes, and in hospi- 
tals; to gather more special data with instruments of precision, 
and also to collect and publish the results of similar work in this 
country and Europe. 

But it may be said that the time is not ripe for psycho-phys- 
ical work on a large scale. This may be true of much of the 
finer experimental work carried on in our universities, some of 
which is an experiment with experiments. 

Conclusions depending on small numbers are useful and in- 
structive, but if they are to carry weight, they must be based 
upon numerous individuals of all classes. 

But the psycho-physical study is not all the work. Of no 
less importance are the sociological investigations involved, in- 
cluding the gathering of jurisprudential and medical data. In 
new work the field is always too large, and therefore it would be 
imperative at first to study in those parts only which will bring 
results most useful to society. 


LABORATORY FOR SOCIOLOGICAL PURPOSES. 


SUGGESTIONS AS TO FURTHER STUDIES. 


It would be important to find what physical and mental char- 
acteristics are common to criminal children, and whether such 
characteristics are due more to the child’s nature or more to his 
environment. Only thorough and patient study of large numbers 
of children can answer such questions; theory and speculation 
based on a few facts cannot, but they may accomplish good in 
calling attention to the subject. It is generally believed, but 
not proved, that crime is mostly due to surroundings; if this 
can be determined, then there is great hope of lessening it, for 
it is much easier to change the surroundings of a child than to 
change its nature. 


INVESTIGATION OF ScHOOL CHILDREN. 


Much study has been devoted to children in our public 
schools; mistakes have doubtless been made by those with more 
enthusiasm than training. But this is the case with all new lines 
of inquiry. Yet there are very practical matters we should 
know as to our schools. To establish the measure of the work 
according to the strength of the pupil is fundamental to health. 
For overtaxing the powers of the young can leave its mark for 
life. 

What is the maximum work suitable to a child in the differ- 
ent periods of development in its school life? And can this 
maximum be injurious at times, as at puberty, when all the vital 
force may be required for growth? To answer such practical 
questions, we must know the physiology of normal growth; its 
rate of increase or decrease, and what influences cause such 
increase or decrease.! 


UnrvLy AND REFORMATORY CHILDREN. 


It would be desirable to find what physical and mental traits 
are common to unruly school children and children in reforma- 


1} For further discussion see ‘‘Ex- missioner of Education for 1897-8, 
perimental Study of Children’? (by Washington, D. C. 
writer), reprint from Report of Com- 
VOL. XXXV. 53 
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tories. If there is nothing peculiar as compared with children 
in general, this is important to know. In like manner it would 
be interesting to know what characteristics, if any, are in com- 
mon between the feeble-minded in our institutions and dull chil- 
dren in our schools. These and similar inquiries, when made 
with care and discretion, might enable us to foresee with some 
probability the special dangers that this and that child may be 
subject to, and thus to protect many children from temptations 
and conditions that otherwise might ruin them. 


ImporRTANCE OF LARGE NUMBERs. 


Where the number of persons studied is large, many sub- 
divisions can be made, and in this way some of the most impor- 
tant, yet sometimes unexpected, results are reached. It would 
be well to know the difference, not only between children of 
the professional, mercantile, and laboring classes, but between 
those with American parents and foreign parents. Then, if the 
numbers were large enough to admit further subdivisions, we 
| might find the difference between children whose father is Amer- 
ican but mother foreign-born, and those whose mother is Amer- 
ican and father foreign-born. In all such questions, if there is 
no striking difference, it is important to know it. Thus the in- 
fluence of marriage between different races or nationalities upon 
the offspring might be determined more definitely. 

If it should be found, for instance, from the comparison of 
large numbers, where all possibility of accident or coincidence is 
eliminated, that the difference between certain classes of chil- 
dren, such as the criminal, from children in general is quite 
marked, the question would arise whether such difference is due 
mainly to heredity or to unfavorable surroundings. In cases 
where the crime or defect is due to heredity, the treatment 
would be quite different from those in which environment is the 
cause. 


Question as To Utmury. 


But, it may be asked, what as to the utility of studying such 
questions? We think it is not only useful, but there is great 
need of such investigation. We should like to inquire, for in- 
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stance, as to the utility of studying rocks and plants, arranging 
them, making chemical analyses of them, etc., if it is not to give 
a deeper knowledge of them and thereby learn more about our 
planet? So the patient and extended study of man, especially 
children, is to)'gain more definite knowledge about him and a 
deeper insight into his nature. The time has certainly come 
when man, as he és, should be studied as much as nature. 

Much money has been given and great interest manifested for 
the discovery of new chemical elements or the search for 
unknown planets. We erect statues and found art galleries at 
great expense. These things may not all be immediately useful. 
Indeed, the highest art spurns even the idea of utility; and yet 
when it is proposed to study a child thoroughly to gain an insight 
into its nature, to find the causes of its defects, so that we may 
protect it and help it to become a good citizen, the utilitarian 
cry is heard. The time has come when it is important to study 
a child with as much exactness as we investigate the chemical 
elements of a stone or measure the mountains on the moon. 

If facts about children, whether immediately useful or not, 


are not important, we desire to ask what is important in life? 
ArtTHuR MacDonatp. 


WASHINGTON, D. C. 


4 
> 
4 
& 

4 
a 
q 

4 
a 
4 


35 AMERICAN LAW REVIEW. 


IS A CONTRACT IN RESTRAINT OF TRADE SUSTAIN- 
ABLE AS AN INDEPENDENT CONTRACT? 


The common law abounds in doctrines that, however reason- 
able in their origin, have developed into medieval absurdities on 
account of cessation of the political, social or business conditions 
that once supplied them with reasonableness. I submit that it 
is the duty of a court to either repudiate such a doctrine, as the 
opportunity presents itself, or to thereafter consistently apply 
it. But in some instances courts, while too much hampered by 
tradition to enable them to boldly repudiate such a doctrine, have 
weakly compromised by inconsistent application thereof or by 
inconsistent failure to make such application. 

The above observations are made with particular reference to 
the doctrine condemning contracts in restraint of trade. It is 
carefully to be understood that I do not here refer to the doc- 
trine condemning what are now commonly knownas monopolies, 
a doctrine that originated under entirely distinct conditions and 
rests on an entirely distinct ground, though the two have often 
been confused by the courts.! 

Although originally any contract whatever to refrain from 
engaging in a particular line of business was regarded as invalid,’ 
yet in the course of time the strictness of the original doctrine 


1 This doctrine, though nowcom- restraint of trade is traceable as far 


monly applied to monopolies created 
merely by the acts of private parties, is 
distinctly a continuation of the doc- 
trine which was in its origin limited 
to monopolies created by the Crown. 
See the “‘ Case of Monopolies’ (Darcy 
v. Allein), 11 Coke, 84b. (1602) where 
a grant by the Crown of the exclusive 
right to make cards within the realm 
was held void as “a monopoly and 
against the common law.’’ The ordi- 
nary doctrine condemning contracts in 


back as 1415 (Year Book, 2 Henry 5, 
fol. 5, pl. 26), centuries before it was 
ever thought of confusing it with the 
doctrine condemning monopolies, a 
tendency to do which appears in 
Mitchel v. Reynolds, 1 P. Wms. 181, 
190 (1711). Certain remarks in 
Mitchel v. Reynolds seem to be the 
starting point of the confusion be- 
tween these doctrines. 

2 See for instance Colgate v. Bach-. 
eler, 3 Cro. Eliz. 872 (1602). 
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became greatly relaxed, so that such contracts are now fre- 
quently sustained under an application of the test of reasonable- 
ness.! Ordinarily, however, a contract so sustained is not an in- 
dependent contract, that is, it is a mere incident of a contract of 
sale or employment, as, for instance, when a physician sells his 
practice extending over a certain region, and as an incident of 
the sale covenants not to engage in the practice of his profession 
in that region; or, as when one entering into a contract of em- 
ployment incidentally covenants not to engage after the cessation 
of the period of employment in the employer’s line of business. 

But now the question arises whether it is essential that the 
contract in restraint of trade be a mere incident of another 
contract, or whether it is not sustainable as an independent con- 
tract. That the doctrine on this point is not established seems 
indicated by the circumstance that opposite conclusions thereon 
seem to have been reached in two recent decisions by State 
courts of last rezort. 

Certain parties had for some time been engaged in the busi- 
ness of dealing in moulding sand. They entered into an agree- 
ment by which in consideration of a certain sum payable monthly, 
one agreed ** to give up the business of dealing in moulding 
sand obtained from sand banks in the county of Albany, and 
not to engage further in it personally or as agent for any other 
than ’’ the other party. Such agreement was sustained against 
the objection that it ‘* was not connected with a transfer of any- 
thing in the way of a business or a plant.’’ It was indeed stated 
that the party making such agreement agreed to ‘* turn over to 
the defendant all orders for sand which he then had or might 
thereafter receive.’’ But, so far as appears, the persons giving 
such orders were not bound to accept performance by another 
than the party to whom the orders were given, and in this view 
it is not clear that the so-called agreement as to such orders 
added anything to the effect of the mere contract not to engage 
in the particular business.? 

The court rendering that decision, here, as elsewhere rather 


1 See for instance Nordenfelt v. 2 Wood v. Whitehead Brothers Co., 
Maxim Nordenfelt Guns & Ammuni- 165 N. Y. 545 (Feb., 1901). 
tion Co., L. R. App. Cas. (1894) 535. 
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frequently,! declined to repudiate the doctrine condemning con- 
tracts in restraint of trade. For present purposes then, I assume 
the soundness of that doctrine. It is doubtless a further legiti- 
mate assumption that such doctrine is based on a sufficient rea- 
son which calls for its application wherever such reason exists. 
It seems to me that such reason existed in Wood v. White- 
head Brothers Co., and that consequently the contract should, 
for the sake of consistency, have been held illegal. 

A casual observer might, and, it would seem, not without jus- 
tification, be at a loss to discover in any of the pdlitical, social 
or business conditions of the present time, any sound basis for 
the doctrine condemning contracts in restraint of trade.? But 
if there be any basis for the doctrine, there seems to be no rea- 
son for holding it to be at the present time other than what has 
for centuries been regarded as such basis. 

The most plausible view seems to be that the doctrine grew 
out of the law of apprenticeship. ‘* By this law, in its original 
severity, no person could exercise any regular trade or handi- 
craft except after a long apprenticeship, and, generally, a formal 
admission to the proper guild or company. If he had a trade, 
he must continue in that trade, or have none. To relinquish it, 
therefore, was to throw himself out of employment; to fall 
as a burden upon the community; to become a pauper.’’* So it 
has been stated as the true reason of the doctrine, ** the mis- 
chief which may arise to the party by the loss of his livelihood 
and the subsistence of his family ; to the public by depriving it 
of a useful member.’’ 


1 See Diamond Match Co. v. Roeber, 


106 N. Y. 473 (1887); Leslie v. Loril- 
lard, 110 N. Y. 519 (1888); Tode v. 
Gross, 127 N. Y. 480 (1891). 

2 T here repeat, by way of reminder, 
that this doctrine is not to be con- 
founded with the doctrine condemning 
monopolies. 

3 2 Parsons on Contracts, 8th ed., 
p. 873 (star p. 750); see also Green- 
hood on Public Policy, p. 685; Pollock 
on Contracts, 21 Am. ed., p. 312; 
Spelling on Trusts and Monopolies, 


3; Bingham v. Maigne, 52 N. Y. Super. 
Ct. 90 (1885); Long v. Towl, 42 Mo. 
545 (1868); Skrainka v. Scharring- 
hausen, 8 Mo. App. 522 (1880). 

4 Mitchel v. Reynolds, 1 P. Wms. 
181, 190 (1711); see also Alger v. 
Thacher, 19 Pick. (Mass.) 51 (1837); 
Oregon Steam Navigation Co. v. Win- 
sor, 20 Wall. 64 (1873); Newell v. 
Meyendorff, 9 Mont. 254; s. c. 23 Pac. 
Rep. 333 (1890); Gibbs v. Consolidated 
Gas Co. of Baltimore, 130 U. S. 896, 
409; s.c. 9 Supm. Ct. Rep. 553 (1889). 
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Thus, in those earlier centuries when the contest of the mass 
of men with the forces of nature for the means of existence was 
much more strenuous than at present, so far, at least, as con- 
cerns the region governed by common law doctrines, the evil 
produced by the withdrawal of a capable member of society 
from active production was regarded as aserious one, so serious, 
indeed, that at first it was, as we have seen, condemned without 
qualification, and afterward tolerated under certain conditions as 
a sort of necessary evil, mitigated or neutralized by the oppor- 
tunity furnished another capable member of society to engage in 
the same line of activity, as in the case of the transfer of a 
shop. But where the evil is not thus mitigated or neutralized, 
the reason of the doctrine seems to apply in full force, and to 
call for a condemnation of the contract (always of course as- 
suming that the doctrine is to have any application whatever ). 

The agreement under consideration in Wood v. Whitehead 
Brothers Co., involved the withdrawal of a presumably capable 
member of society from the line of employment which, so far 
as appears, was the only one for which he was fitted. This be- 
ing, according to the doctrine under consideration, an evil, the 
agreement is to be sustained only on the supposition of some 
mitigating or neutralizing good also resulting from the agree- 
ment. It does not distinctly appear that, as a result of such 
agreement, such withdrawal involved the introduction of another 
party into an opportunity, whether new or enlarged, to engage 
in the same line of employment. 

The views above expressed have the greater force in that they 
accord with the conclusions reached by the Supreme Court of 
Alabama six months before the argument in Wood v. Whitehead 
Brothers Co., although the decision of the Alabama court does 
not seem to have been brought to the attention of the New York 
court. Inthe Alabama case certain parties had been engaged in 
the business of producing ice. They entered into an agreement 
by which, in consideration of a certain sum payable in install- 
ments, one agreed not to use the machinery employed by 
him in the production of ice. Such agreement was held 
illegal on the ground that ‘it is not entered into nor has 
it the effect of protecting some business, practice, trade or in- 
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terest which the covenantor has sold to the covenantee.’?! The 
court here quoted the following language: ‘* When the cove- 
nantor surrenders his trade or profession, an equivalent is given 
to the public, because, ordinarily, as a part of the transaction, 
the covenantee assumes and carries on the trade or profession, 
nothing is abandoned, and only a transfer is accomplished. The 
same occupation continues; the same number of mouths are 
fed.’’? Continuing, the Alabama court said: ‘* And these con- 
siderations obtain where one already engaged in a business in 
good faith, for the purpose of enlarging and increasing his busi- 
ness, purchases the stock in trade or practice or plant of a rival, 
and incident thereto takes the covenant of the seller not to en- 
gage in the same business within the territory covered by the 
consolidated enterprise, and in all such cases the covenant in re- 
straint of trade is a reasonable one and valid. But there is no 
room for the application of these reasons to cases in which the 
covenantee does not purchase the business, practice, trade or 
plant of the covenantor, and the transaction involves nothing 
but a bald covenant in restraint of trade, for which there is no 
other consideration than the payment of money for the obliga- 
tion itself. In such case the business of the covenantor is not 
transferred merely; it is destroyed. His plant is not continued 
by the covenantee in useful production, but is left to rust and 
canker in disuse. The public loses a wealth-producing instru- 
mentality. Labor is thrown out of employment. ‘ The same 
number of mouths’ are not fed. The consideration the cove- 
nantor receives is not the just reward for his skill and energy 
and enterprise in building up a business, but is a mere bribery 
and seduction of his industry, and a pensioning of idleness.”’ 


Freperick H. Cooke. 
40 WaLL STREET, NEw YorK City. 


1 Tuscaloosa Ice Manuf. Co. »v. 2 Oliver v. Gilmore, 52 Fed. Rep. 


Williams, 28 So. Rep. 669 (Sup. Ct. 562, 568 (Cir. Ct. Mass. 1892). 
Ala., June, 1900). 
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THE LAWYER, HAMILTON.! 


Next to the fact that George Washington was what he was, this 
country, and therefore the world, perhaps, is most indebted to 
the fact that Alexander Hamilton was a lawyer. 

I shall not attempt to make good this statement by the adduc- 
tion of particular proofs, for my purpose is simply to consider 
somewhat the legal attainments of Hamilton and to discover, if 
may be, the qualities which admittedly place him at the head of 
the American bar. But I believe that enough will incidentally 
appear to suggest the possibility that my opening statement is 
not altogether dogma, nor the vagary of what religionists would 
call a teleologist. 

To begin with, it is quite impossible to wholly separate Ham- 
ilton, the lawyer, from Hamilton, the soldier, Hamilton, the 
statesman, Hamilton, the financier ; least of all, from Hamilton, 
the controversialist. 

So apparent is the difficulty that no attempt has ever been 
made, that I can discover, to treat of Hamilton distinctively as 
a lawyer, save by a writer in the Green Bag, whose effort I am 
presently to consider. Yet am I convinced that it was to the 
peculiar brain convolution known as the ‘legal mind,’’ that 
Hamilton owed his various pre-eminences. For the ‘ legal 
mind ”’ is something more than a storehouse for so-called legal 
lore — something more than an index to cases — something 
more than a pigeon-hole for court files. Legal lore, on analysis, 
will be found to be all lore. A man can memorize statutes, 
formule, precedents, and yet know no law. For law is not 
simply the latest guess of a Supreme Court; a good lawyer may 
sometimes prevail upon that tribunal to guess again. Law is 
that rule of action which must prevail if justice itself is to pre- 
vail, and he is the greatest lawyer who, in the light of the great- 


1 A paper read by Henry D. Esta- can Bar Association at its last meeting 
brook, of Chicago, before the Ameri- at Denver. 
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est knowledge of whatever is knowable, most clearly perceives 
the just principle and most persuasively advocates it. I would 
almost affirm that the legal mind is the scientific mind with an 
ethical kink in it. Can any one doubt that Lyell, Darwin, 
Spencer and Huxley were great lawyers in the domain of na- 
tural science? Just so was Hamilton a great scientist in the 
domain of civil law. Thus considered, Hamilton, the lawyer, 
is no other than Hamilton, the statesman. But in common with 
my brothers of the bar, I have felt a curiosity to know some- 
thing about Hamilton, the practitioner, and presumed, of course, 
that I had only to apply to a public library to find this phase of 
his career adequately treated. As a matter of fact, I found 
only the magazine article to which I have referred, and which I 
am bound to say was disappointing. It is by A. Oakey Hall, 
and covers less than seven pages of the Green Bag for Decem- 
ber, 1895. The author laments that while innumerable sketches 
and biographies have made Hamilton’s statesmanship familiar, 
there can be found in these no portrayal of Hamilton as a law- 
yer, and adds: ‘* It is the intention of this article to attempt 
to supply that deficiency.’’ That the supply was not equal to the 
demand may be inferred from a summary of Mr. Hall’s article. 
- He begins atthe beginning, that is to say, with the birth of 
Hamilton, whose youth he describes and whose ancestry for gen- 
erations he affects totrace. This last, to the knowing, is rather 
unfortunate, inasmuch as the proofs are cumulative that Hamil- 
ton, Senior, was not a‘‘ wise father’’ in the Shakespearian 
sense. This innuendo hurts me too much not to pause long 
enough to make plain my own attitude towards the fact which 
it insinuates. Everything is anonymous in the sight of heaven. 
Only men give names. To me it is more than a coincidence — 
it is a thing of strange significance —that this western world, 
which for w#ons lay entranced and nameless in the clasp of 
Ocean; which in the fullness of time was to give birth to a new 
race and a government dedicated to man as he is, regardless 
of antecedents, should owe so much to one without a country, 
without antecedents and nameless as itself. And apropos of 
this idea, I was recently attracted by one of Darwin’s letters to 
DeCandolle, written in 1868. In it this greatest and most 
modest of scientists says: — 
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‘¢ Your observation on so many remarkable men in noble fam- 
ilies having been illegitimate is extremely curious; andshould [ 
ever meet with any one capuble of writing an essay on this sub- 
ject, I will mention your remarks as a good suggestion. Dr. 
Hooker has several times remarked to me that morals and 
politics would be very interesting if discussed like any branch 
of natural history, and this is nearly to the same effect with 
your remarks,”’ 

But Mr. Hall is not content with telling us all about the 
Hamilton genealogy; he goes further and gives a biography of 
one Cruger, Hamilton’s first employer, together with more or 
less information about Cruger’s descendants. He goes into 
Hamilton’s military career, even to a circumstantial account of 
Hamilton’s quarrel with Washington, concerning which he mis- 
quotes the facts. He makes up for this, however, by quoting 
correctly from Tom Moore some poetry about ‘* dissensions 
between hearts that love.’? He describes Hamilton’s marriage 
with Elizabeth Schuyler, in 1780, and gives tn extenso a pen 
picture of Hamilton by Mrs. Van Rensselaer, which is as glow- 
ing as one might expect from a feminine relation. He gives us 
a summary of Hamilton’s career in war, politics and office, and 
also such important peculiarities in his chirography as an 
habitual omission to dot his i’s and cross his t’s; mentions his 
hostility to slavery; recounts with great particularity the 
encounter with Burr; describes his house, grounds, the thirteen 
poplar trees planted by Hamilton, one for each of the original 
States; takes up, by way of diversion, the{legal career of one of 
Hamilton’s sons, and ends with some more poetry. Of 
Alexander Hamilton as a lawyer, there is scarcely mention, 
further than the statement that he was a great lawyer and that 
Chancellor Kent had said so. There is, to be sure, reference 
to two or three particular suits in which Hamilton had been 
employed, and a specimen of Hamilton’s legal humor is also 
given. Itis a recipe for obtaining good title in ejectment, 
which he had scribbled on the margin of a brief, in the case of 
Livingston v. Brown, in which Chancellor Livingston claimed 
title to a large tract of land in the possession of the defendant, 
and appeared in the case in his own behalf. 
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An interesting account of this trial may be found in Kent’s 
‘*Memoirs of Hamilton.”’ The recipe referred to was evidently 
intended to describe Livingston’s title to the property involved, 
and was as follows : — 

‘* Two or three void patents, several old ex parte surveys, one 
or two cases of usurpation acquiesced in for a time, but after- 
wards proved such; mix well with half a dozen scriptural 
allusions, some ghosts, fairies, elves, hobgoblins and a guantum 
suf. of eloquence.’’ 

I was disposed at first to regard this as rather elephantine 
humor, but when afterwards I discovered that the Chancellor’s 
title was claimed through a long line of ancestors, whose shades 
he invoked and whose memories he defended, it struck me as a 
rather clever memorandum, which could be eloborated in oral 
argument with considerable effect. 

Mr. Hall’s monograph does not compare in interest from a 
lawyer’s standpoint, with the letter written by Chancellor Kent 
to Hamilton’s widow, containing his recollections of ber dis- 
tinguished husband; and from neither source do I find any 
attempt to follow Hamilton’s legal career or to analyze the 
qualities which gave him such an ascendency in the profession. 
In an effort to trace his legal development from other sources — 
notably from his own writings and correspondence —I find my- 
self in possession of a mass of material, which, time permitting, 
could be woven, I think, into a history of Hamilton, the law- 
yer, but which, for an evening’s essay, is both cumbersome 
and ludicrously embarrassing. 

I assume that Hamilton was one of the leaders of the Ameri- 
can bar. Save as a mere eulogy, it would subserve no purpose 
to multiply testimonials to this effect. The question which in- 
terests lawyers is, wherein was this pre-eminence, to what facul- 
ties did he owe it, and how were these faculties developed? I 
have thought that to catalogue numerically the requirements of 
the ideal lawyer would greatly simplify my task, for the very 
enumeration would serve as an index to the propositions to be 
considered. 

What, then, must bethe equipment of the ideal lawyer? 1st, 
I would place the texture and quality of mind; 2d, an encyclo- 
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pedic knowledge, including, of course, an actual knowledge of 
the law based on adequate study; 3d, temperament; 4th, en- 
dowment, physical and mental, with the gift of fluency and 
lucidity of speech; 5th, habit; 6th, character; 7th, personality. 
For if a man have a legal mind, a wide and accurate knowl- 
edge — legal and general —a legal temperament, a robust con- 
stitution, a ready and felicitous power of expression, a habit of 
persistent, methodical, painstaking work, an upright, bold and 
commanding character, combined in a winsome personality, and 
should concenter these manifold gifts, acquirements, virtues, 
talents and energies in the prosecution of the profession of the 
law, his success and pre-eminence would be removed from the 
sphere of conjecture and become as inevitable as a demonstra- 
tion in Euclid. And I affirm deliberately and, so far as I am 
able, judicially, that I know of no man who ever lived in whom 
these seven elements which I have enumerated —a prism of 
personal colors, so to speak — were so blended in the white light 
of a penetrating consciousness. 

The legal mind I have already attempted to define. But it 
must be distinguished even from the judicial mind. A judge 
may have a legal mind, to be sure, and if he has, he is some- 
thing more than a judge —he is a lawyer. The lawyer must 
explore, discover, invent, exploit. The principles battled for 
at the bar in the passion of debate, are merely re-echoed from 
the bench in unimpassioned utterance. I would not be thought 
to disparage the judicial mind — heaven forbid! It is the mind 
to which ail appeals are made ; it is the ultimate, the determining 
authority — the conscience of the executive. In short, I would 
call it the common mind uncommonly enlightened; or I would 
even call it sanity enthroned. Queen Victoria was judicial; her 
acts show it, and her diary, so far as published, most of all. 
Washington was pre-eminently judicial, and it goes without say- 
ing that to his judgments and judicial wisdom in the plastic 
period of its existence, our government is more indebted than 
to all other factors combined. He symbolized and energized 
the United States of America. The particular lawyers to whom 
he looked for instruction and advice during his first administra- 
tion were remarkable men, Randolph, Jefferson and Hamilton. 
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These lawyers frequently differed on important questions as 
lawyers will; whereupon Washington would call on them for 
briefs and arguments. If in any of these forensic combats — 
for they were forensic — Hamilton ever failed to carry his point, 
I do not recall it. The reason for this is that, of the three, 
Hamilton was by all odds the greatest lawyer; but why and 
wherein he so far excelled must appear, if at all, from a con- 
sideration of the several aspects of him which I have catalogued. 
I may add that it is my purpose in this connection to quote 
largely Hamilton’s own words in proof of my postulates, and 
submit the case to you without much argument; for the limits 
of this essay do not permit me to play the lawyer with Alexander 
Hamilton for a client. 

First, then, as to the quality of Hamilton’s mind. To char- 
acterize it in three words I would say that it was acute and 
logical, and altogether objective. Hamilton, in truth, was an 
infant prodigy, as much so as Mozart, Chatterton or Keats ; 
more so, indeed, for it is easier to comprehend the abnormal 
development of a single subjective faculty for music, poetry, or 
the like, than the abnormal development of every faculty which 
gives to a child the maturity of a man. 

Please to note carefully the language of the several letters 
from which I am about to quote. I offer these letters in proof, 
primarily, of Hamilton’s precocity, but I also wish you to infer 
from them whatever you please as to the mental and moral 
make-up of the writer. The first is dated from St. Croix, where 
he was in full charge of the important shipping and commercial 
interests of Nicholas Cruger, his employer. Under date of 
November 11, 1769, he writes to Edward Stevens, son of hi8 
patron (and, I may add, his putative father), as follows: — 

*¢ This serves to acknowledge the receipt of yours per Captain 
Lowndes, which was delivered me yesterday. The truth of Cap- 
tains Lightbowen and Lowndes’ information is now verified by 
the presence of your father and sister, for whose safe arrival I 
pray, and that they may convey that satisfaction to your soul 
that must naturally flow from the sight of absent friends in health. 
As to what you say respecting your soon having the happiness 
of seeing us all, I wish for an accomplishment of your hopes, 
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provided they are concomitant with your welfare, otherwise not; 
though I doubt whether I shall be present or not, for, to confess 
my weakness, Ned, my ambition is prevalent, so that I contemn 
the grovelling condition of a clerk or the like, to which my 
fortune condemns me, and would willingly risk my life, though 
not my character, to exalt my station. I am confident, Ned, 
that my youth excludes me from any hopes of immediate pre- 
ferment, nor do I desire it; but I mean to prepare the way for 
futurity. I’m no philosopher, you see, and may justly be said 
to build castles in the air; my folly makes me ashamed, and beg 
you'll conceal it; yet, Neddy, we have seen such schemes suc- 
cessful when the projector is constant.”’ 

At this time, 1769, Alexander Hamilton was, you perceive, a 
man — aged twelve. Poor little chap! 

His willingness to assume responsibility and his ability to 
meet it, which characterized him through life and in whatever 
sphere of action, was manifested at an early age, as appears 
from two of his letters in 1771 wherein, as clerk for Cruger, he 
gave direction to the supercargo and captain of a vessel. At 
this time he was fourteen years of age, and does not hesitate to 
lay down positive instructions to full-grown men with a placid 
authority which his own responsibilities justified, and without the 
slightest suggestion of bumptiousness. The letter to the su- 
percargo is as follows : — 

‘* Reports here represent matters in a very disagreeable light, 
with regard to the Guarda Costas, which are said to swarm upon 
the coast ; but as you will be the best judge of what danger there 
might be, all is submitted to your prudent direction. 
~ *¢Captain Newton must arm with you, as he could not so con- 
veniently do it here. Give me leave to hint to you that you 
cannot be too particular in your instructions to him. I think 
he seems to want experience in such voyages.”’ 

Of even date he writes directly to the aforesaid Captain 
Newton as follows: — 

‘* Herewith I give you all your dispatches, and desire you will 
proceed immediately to Curragao. You are to deliver your cargo 
there to Tileman Cruger, Esq., agreeably to your bill of lading, 
whose directions you must follow in every respect concerning 
the disposal of your vessel after your arrival. 
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‘* You know it is intended that you shall go from thence to 
the main for a load of mules, and I must beg if you do, you’ll 
be very choice in the quality of your mules, and bring as many 
as your vessel can conveniently contain — by all means take in 
a large supply of provender. Remember, you are to make three 
trips this season, and unless you are very diligent you will be 
too late, as our crops will be early in. Take care to avoid the 
Guarda Costas. I place an entire reliance upon the prudence of 
your conduct.”’ 

In 1774, at the age of seventeen, Hamilton published a 
pamphlet under the following title : — 

‘¢ A Full Vindication of the Measures of Congress from the 
calumnies of their enemies, in answer to a letter under the sig- 
nature of a Westchester Farmer ; whereby his sophistry is ex- 
posed, his cavils confuted, his artifices detected, and his wit 
ridiculed, in a General Address to the inhabitants of America, 
and a Particular Address to the Farmers of the Province of New — 
York.”’ 

And in February, 1775, at the age of eighteen, a second arti- 
cle in reply to a further letter from the same pseudo farmer. 

During the same year he also published his remarks on the 
Quebec bill. 

I will have occasion again to refer to these early papers when 
a few extracts therefrom will display the maturity of thought 
and somewhat Addisonian style of composition. 

For the present it is enough to say that the authorship of the 
first two papers, which were published anonymously, was by some 
attributed tothe most learned professor of King’s — afterwards 
Columbia — College, and by others to the more brilliant leaders 
of the opposition. 

If Hamilton was a man at twelve, he was an old man at 
eighteen. As for his boyhood, there is no evidence that he ever 
had any. 

So much for the quality and native strength of Hamilton’s 
mind. 

I come next to a consideration of Hamilton’s study and knowl- 
edge of thelaw. Of his prodigious acquirement and erudition in 
other branches of learning, the world is generally familiar, and 
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it is a cheap but not unusual trick of envy to assert that 
jurisprudence is so recondite a science, that law herself is so 
jealous a mistress, that those who enter her portals must leave 
behind all hope of knowing anything else. Witness for exam- 
ple the immortal Coke ! 

But times have changed since the days of Coke, and so have 
people. Josh Billings says that people change as much as any- 
body. Jurisprudence from the Coke standpoint is not a science, 
but a system of dialectics. It may be that law will only deserve 
to rank as a science when, as suggested by Darwin, it shall come 
to be discussed, in company with morals and politics, like any 
branch of natural history. The technique of the law will always 
require study and attention, but the day is past when, to be ac- 
counted a lawyer, it is necessary to squander one’s life among 
the cobwebs of archaic verbalisms, or the red tape of technical- 
ities. Do you think that Choate, or Webster, or even Erskine, 
had so nice a knowledge of shifting and springing uses and what- 
not, that he could put up a job on his son-in-law such as old 
Coke put up on the unsuspecting Villars? 

But law asa branch of science has fundamental principles 
which must be learned; and the technique or art of law must 
also be acquired. To do this means time and work. When, 
therefore, Hamilton’s biographers unite in saying that with only 
four months of arduous study of the law, Hamilton passed a 
brilliant examination for admission to the bar, what are we to 
think? It may be conceded that there are minds of such unu- 
sual grasp and clearness that the most abstruse principles, in all 
their bearings and relationships, are better comprehended by 
them in a glance by the average mind through hours of ponder- 
ing. And it may be likewise conceded that there are photo- 
graphic minds so sensitive and retentive that an impression once 
made is made forever, but the fact remains that to produce an 
impression even on such a mind, requires a ‘* time exposure,”’ 
and out of justice to the profession — to say nothing of its mem- 
bers —I resent the statement that a man, however endowed, can 
become a brilliant lawyer with only four months study. Fortu- 
nately for our self-complacency, this statement of Hamilton’s 
biographers is a mistake easily demonstrated. 

VOL. XXXV. 54 


| 
a 


850 35 AMERICAN LAW REVIEW. 


In his answer to the ‘* Westchester Farmer ’’ heretofore men- 
tioned, Hamilton not only argues like a lawyer, but he displays 
the knowledge and habits of a lawyer, and quotes repeatedly 
from such lights as Coke, Blackstone, Grotius, Puffendorf, 
Hobbes, Locke, Bacon and Montesquieu. He analyzes with 
consummate skill, and from a legal standpoint, the charters of 
nearly all the American colonies as well as the acts of Parlia- 
iment passed from time to time in relation thereto. His knowl- 
edge of the authorities which he cites does not appear to be 
superficial or borrowed. His language shows a comprehensive 
and masterful grasp of the legal principles involved. In short, 
these papers could never have been written by one ignorant of 
the law. 

It was my intention to quote from these early writings of 
Hamilton in proof of the fact that at the age of seventeen he 
had not only studied law, but had studied it diligently. But I 
forego for the sake of brevity. 

Shortly after the publication of these papers, Hamilton, as 
you know, was elected captain of an artillery company, and 
among his duties was that of keeping the company’s accounts. 
These accounts-were kept in a book specially prepared for the 
purpose, although it would seem to have served Hamilton as an 
index rerum. Scattered all through the book are miscellaneous 
memoranda and excerpts from works which he was then reading. 
Among these may be mentioned : — 

Robinson’s Charles V. 

Present State of Europe. 

Grecian History. 

Bacon’s Essays. 

Philosophical Transactions. 

Hobbes’ Dialogues. 

Plutarch’s Morals. 

Cicero’s Morals. 

Demosthenes’ Orations. 

Cudworth’s Intellectual System. 

Entick’s History of the Late War. 

European Settlements in America. 

Ralt’s Dictionary of Trade and Commerce. 
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Winn’s History of America. 

Montaigne’s Essays. 

View of the Universe. 

Lex Mercatoria. 

Review of the Characters of the Principal Nations of Europe. 

Review of Europe. 

History of Prussia. 

History of France. 

Lassel’s Voyage through Italy. . 

In a letter to Philip Schuyler, dated from camp in 1781, 
Hamilton, with commendable anxiety to vindicate himself in the 
eyes of his new-made father-in-law, relates fully the circum- 
stances of his misunderstanding with Washington which led to 
a separation. In this letter he speaks of ‘* resuming’’ his 
study of the law. This necessarily implies that prior to the 
date of the letter he had studied law, and that his studies had 
been interrupted, and that he intended shortly to return to 
them. In this letter he also expressed the hope that he might 
obtain an independent command, so that he would have more 
leisure for the study of the law. 

The year previous, at the age of 23, Hamilton had written 
to James Duane, a member of Congress from New York, a 
voluminous epistle in which, to be sure, he makes no specific 
mention of the law; but the letter itself could only have been 
written by a lawyer. To me, this letter exhibits such a depth 
and reach of intellect that a mere summary of its contents 
would fail to do it justice. Hamilton, in closing, apologizes for 
the length of the letter, assuring his correspondent that it had 
been hastily written and that for want of time he had been 
unable to revise it. 

This letter is interesting for more reasons than one. Its 
style and composition show that he had shaken off the trammels 
of the classicists, and that the stilted formalism of Addison, 
which earlier in life he had unconsciously imitated, had evolved 
into a vigorous vertebrate style peculiarly his own. 

The letter is also valuable as proving that even at the age of 
twenty-three, and in the midst of the war, Hamilton had felt 
the necessity for a rational Constitution, and had anticipated 
many of the provisions of the instrument finally adopted. 
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After pointing out that the fundamental defect in the existing 
government was the want of power in Congress, and deprecating 
the fact that the Congress had not lived up even to the powers 
conferred upon them, he says: — 

‘*It may be pleaded, that Congress had never any definite 
powers granted them, and, of course, could exercise none, could 
do nothing more than recommend. The manner in which Con- 
gress was appointed, would warrant, the public good required, 
that they should have considered themselves as vested with full 
powers fo preserve the Republic from harm. They have done 
many of the highest acts of sovereignty, which were always 
cheerfully submitted to: the declaration of independence; the 
declaration of war; the levying of an army; creating a navy ; 
emitting money; making alliances with foreign powers; ap- 
pointing a dictator, etc., etc. All these implications of ajcom- 
plete sovereignty were never disputed and ought to have been 
a standard for the whole conduct of administration. Undefined 
powers are discretionary powers, limited only by the object for 
which they were — — in the present case the independence and 
Sreedom of America.’ 

Here, you observe, was the enunciation i a young lawyer of 
twenty-three of that doctrine of ‘* implied power ’’ subsequently 
elaborated by John Marshall, and which furnished the key-note 
to his distinctive greatness and immortal glory. 

In concluding this remarkable letter the young Solon says : — 

‘¢ The manner in which a thing is done, has more influence than 
is commonly imagined. Men are governed by opinion: this 
opinion is as much influenced by appearances as by realities. If 
a government appears to be confident of its own powers, it is 
the surest way to inspire the same confidence in others. If it is 
diffident, it may be certain there will be a still greater diffidence 
in others; and that its authority will not only be distrusted, 
controverted, but contemned.’’ 

‘* I wish, too, Congress would always consider, that a kindness 
consists as much in the manner asinthe thing. The best;things 
done hesitatingly, and with an ill grace, lose their effect, and 
produce disgust rather than satisfaction or gratitude. In what 
Congress have at any time done for the army, they have com- 
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monly been too late. They have seemed to yield to importunity 
rather than to sentiments of justice or to a regard for the ac- 
commodation of their troops. An attention to this idea is of 
more importance than it may be thought. I, who have seen all 
the workings and progress of the present discontent, am con- 
vinced that a want of this has not been among the most incon- 
siderable causes.’’ 

Hamilton was admitted to practice in 1782, and in that year, 
under date of November 3d, he writes to La Fayette as fol- 
lows: — 

‘¢T have been employed for the last ten months in rocking the 
cradle and studying the art of fleecing my neighbors. I am now 
a grave counsellor at law, and shall soon be a grave member of 
Congress. * * * 

‘*T am going to throw away a few months more in public life 
and then retire, a simple citizen and good pater-familias * * *. 
You see the disposition Iam in. Youare condemned to run the 
race of ambition all your life. I am already tired of the career 
and dare to leave it.’’ 

Thus I have shown, I think, that Hamilton had read law, and 
to good purpose, as early as 1774, and that during the eight years 
intervening between that date and his admission to the bar he 
had continued his reading as opportunity offered. 1 therefore 
venture to suggest to his future biographers that they avoid the 
absurd and incredible error of allotting four months only to the 
acquirement of a legal education, which, within two years from 
the time he swung his shingle to the breeze, placed him in the. 
forefront of American lawyers. 

Hamilton had a bilious temperament —a nervous tempera- 
ment, which implies either energy or restlessness. In him it 
meant both, for he had a restless energy which, according to 
friends and foes alike, was the manifestation of an exuberant 
ambition. But there are ambitions and ambitions. The ambi- 
tion of Aaron Burr was as towering as that of Alexander Ham- 
ilton, the difference being that the one would achieve at any cost 
and regardless of the general good, while the other would sac- 
rifice to his ambition neither his exquisite sense of personal 
honor nor the honor of hiscountry. Even Washington admitted 
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that Hamilton was ambitious, but see how magnificently he 
qualified the statement. In his letter to President Adams, urging 
Hamilton’s appointment as Inspector-General of our armies, 
Washington wrote: — 

‘* By some he is considered as an ambitious man, and, there- 
fore, a dangerous one; that he is ambitious I shall readily grant, 
but it is of that laudable kind which prompts a man to excel in 
whatever he takes in hand. He is enterprising — quick in his 
perceptions — and his judgment intuitively great.” 

Nor did Hamilton ever deny that he was ambitious; he pro- 
claimed it, as I have shown, when he was twelve years of age, 
and he qualified it then as Washington qualified it afterwards, 
and as one of Shakespeare’s characters qualified it when he said, 
‘‘If it be a sin to covet honor, I am the most offending soul 
alive.”’ 

But the resolve of this noble waif to be, and to do, was 
tempered by a diffidence or modesty which, I am disposed to 
think, was more often assumed than felt, for I have noticed the 
same affectation, or adroitness, in the greatest of men; the 
Apostle Paul, for instance, or Lincoln, or Darwin. Bulwer 
Lytton would, perhaps, call it ‘* the hypocrisy of frankness ;”’ 
St. Paul called it ‘*a holy cunning.’’ Ido not know that Lin- 
coln or Darwin or Hamilton ever characterized it, although in 
his letter to Duane, Hamilton does give it as one of his maxims 
that people are governed by opinion, and that opinion is based 
as much on appearance as on realities. And I recall a letter 
- of Darwin’s to one of his correspondents (who had stated 
' dogmatically concerning some object in natural history that 
such-and-such was so) wherein the foxy old scientist fairly 
chuckled and said, in effect, that what his correspondent had 
affirmed so positively he (Darwin) years before had suggested 
as a possibility, although he was quite as convinced of its truth 
then as he was now! 

Can it be doubted that the instantaneous success of the 
‘* Origin of Species’? was due as much to the assumed humility 
of Darwin in advancing his arguments as it was to the argu- 
ments themselves; or that the influence of Hawilton’s writing 
in The Federalist was due as much to the calm, dispas- 
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sionate, temperate tone of his arguments as to the arguments 
themselves? And was it not as much what ‘Lincoln insinuated 
as what he said that made him President? . And, in truth, it is 
human nature to reject with irritation arguments and advice 
thrust upon us, while we yield to persuasions made so adroitly 
that they flatter our own penetration and powers of reasoning. 

To sum up Hamilton’s temperament, therefore, I would say 
that he was nobly ambitious, but wisely cautious; sometimes 
most tentative when he was really most assured. 

Hamilton owed much, undoubtedly, to his fine physique and 
to his fluent and dramatic oratory. Somewhat below medium 
size, he nevertheless bore himself with such a front that his 
figure at all times seemed commanding. His eyes were large 
and luminous, and it is universal testimony that upon whomso- 
ever they rested that person felt the almost hypnotic influence 
of the spirit which looked from out them. If those eyes were 
mournful, levity was impossible, if they were angry, unseen 
lightnings crackled in the air! 

An editorial in the Albany Centinel of August 29, 1804, 
which I find in Coleman’s Collection, is a layman’s testimony 
to the charm of Hamilton’s address. Coleman’s Collection, 
by the way, is a compilation of the facts and documents rela- 
tive to the death of Hamilton, published in 1804; a rare 
volume, which it was my sometime good fortune to purchase 
at an antiquarian bookstore. The article from the Albany 
Centinel referred to, is a comment on the action of the Supreme 
Court in adjourning for a number of days out of respect to 
the memory of Hamilton, and of ordering the court-room draped 
in black. 

‘¢ By direction of the judges,’’ says the editor, ‘* the bench, 
the bar, including the seats of the counsellors and attorneys, 
the clerk’s desk and table, and the wall back of the judge’s seat 
were hung in black duringtheterm. Inno place, perhaps, could 
a tribute of this kind have been offered with a more striking 
effect. It is here, more than anywhere, that all who have 
attended court, with whatever motive, feel the deprivation of 
its late peerless member. It is here we recollect our first in- 
quiries used to be, as if every gratification depended upon it: 
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Is Hamilton in town? and if present, his engaging address and 
his intelligent eye never failed to interest us —to raise our 
expectations. When he began, we were attentive —an har- 
monious voice — select expressions — elevated sentiment. He 
divided his subject—we perceived his distinction: nothing 
perplexed — nothing insipid — nothing languid. He unfolded 
the web of his argument —we were enthralled. He refuted 
the sophism — we were freed. He introduced a pertinent nar- 
rative— we were interested. He modulated his voice — we 
were charmed. He was jocular—we smiled. He pressed seri- 
ous truths — we yielded to their force. He addressed the pas- 
sions — the tears glided down our cheeks. And had he raised 
his voice in anger we should have trembled and wished ourselves 
away. Here, and in him have we often seen the human charac- 
ter raised to its ‘noon-tide point.’ Alas, how chilling is this 
sable contrast ! ’’ 

Such was Hamilton’s power when he was thoroughly pre- 
pared. And that he was always prepared is equally well 
attested. His industry was as unlet-up-able as the force of 
gravity. Chancellor Kent says that he ransacked the books and 
hunted a precedent to its lair. The whole body of his works is 
a monument to his habits of industry, and attests, as well, the 
method and system with which he worked. When Talleyrand, 
that dubious genius, whose darkling star drew him to America, 
was walking the streets of New York one night, he chanced to 
glance up at the building in which Hamilton had his law chambers, 
and saw from Hamilton’s shadow on the office curtain that the 
lawyer was busily at work. On the next day the great diplo- 
matist remarked: ‘* Last night I saw one of the wonders of the 
world; a man laboring at midnight for the support of his 
family, who had made the fortune of a nation.’’ 

' Hamilton’s punctilious regard for the interests of his client, 
as well as his providence and forethought, is nowhere better 
illustrated than in the days preceding his fatal duel. In his in- 
structions to Mr. Pendleton, who acted as his second, and who 
was a fellow-member of the New York bar, Hamilton had said 
as a reason for postponing the encounter to the close of the 
term: ‘*I should not think it right, in the midst of the circuit, 
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to withdraw my services from those who may have confided im- 
portant interests to me and expose them to the embarrassment of 
seeking other counsel who may not have time to be sufficiently 
instructed in their cases. I shall also want a little time to make 
some arrangement respecting my own affairs.’’ 

Of Hamilton’s general character it is hardly necessary to 
speak. Of his particular churacter as a lawyer, I will only 
say that it was characterized by an integrity and moral courage 
which in many instances was as splendid as the quality of 
courage displayed at Yorktown. Take the case of Rutgers v. 
Waddington, for example: Mrs. Rutgers wasa poor widow who 
had fled during the Revolution and whose property had been 
confiscated and had passed into the hands of the defendant, 
arich Tory merchant. After the Revolution she returned to 
claim her property, and under the trespass laws passed by 
the New York Legislature, she would be entitled to recover. 
These statutes, however, contravened some of the provisions of 
the treaty of peace with Great Britain, and were, in Hamil- 
ton’s opinion, unconstitutional. Both public opinion and the 
laws of New York favored the widow; nevertheless Hamilton 
championed the cause of the rich defendant and succeeded in 
obtaining from a reluctant court the pronouncement that a 
treaty made by Congress was the supreme law of the land, and 
that the statutes of New York contravened the treaty and were, 
therefore, void. On the announcement of this decision, indig- 
nation meetings were called, and both Hamilton and the court 
denounced in unmeasured terms. Hamilton’s motives were 
attacked in a series of articles written by one Ledyard, who 
signed himself ‘* Mentor.’’ To these articles Hamilton replied 
over the signature of ‘* Phocion,’’ and it is not too much to say 
that these letters of ‘‘ Phocion’’ fairly outrank his letters in 
The Federalist. Of course he was successful in the controversy, 
for it was true, as Burr once said, that whoever committed him- 
self to paper with Hamilton was lost. Under the elucidation of 
‘‘ Phocion,’’ even the public came to understand the reasons 
underlying the judgment of the court, and there was thus estab- 
lished once and forever, not only by judicial decree, but by pop- 
ular approval, the doctrine that a treaty of Congress is the 
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supreme law of the land, and that all acts or parts of acts of 
a State legislature in contravention of the treaty are null and 
void. 

But perhaps a lawyer’s character is nowhere more crucially 
tested than in the matter of fees; and here, it seems to me, 
Hamilton was at times Quixotic. Aside from the many causes 
which he espoused without fees, the evidences are convincing 
that his charges at all times were very moderate. On one 
occasion he had agreed to conduct a case for a thousand dollars. 
It proved to be a more protracted and difficult litigation than he 
had anticipated, but he finally won it. His client, as a token of 
his appreciation, offered to send him two thousand dollars, but 
Hamilton replied: ‘I must decline it; when I undertook this 
case I mentioned one thousand dollars. It has given me more 
trouble than I expected, it might have given me less; I cannot 
think of accepting this additional sum under the flush of grate- 
ful feeling on gaining a doubtful cause.”’ 

In the case of LeGuen v. Gouverneur and Kemble, Hamil- 
ton and Burr associated, were opposed by Gouverneur Morris, a 
relative of one of the defendants. The case had been litigated in 
many courts and had become famous. Hamilton and Burr wonthe 
cause and their grateful client, whose whole fortune had been at 
stake and who had recovered one hundred and twenty-five thousand 
dollars, tendered to Hamilton a fee of eight thousand dollars. 
Hamilton declared that one thousand was sufficient, and would 
receive no more. LeGuen made a like tender of eight thou- 
sand dollars to Burr, who, it is needless to say, accepted it out 
of hand. 

Hamilton’s personality was one of the most winsome imagi- 
nable. There was, to begin with, dignity; not adventitious, but 
innate. Wecan glimpse it in his letter to Philip Schuyler, already 
referred to, describing his falling out with Washington. The 
fine pride revealed in this letter would be remarkable in a man 
twice his years, and in a youth of twenty-four the dignity of 
selfhood which it portrays is most extraordinary. Detailing the 
circumstances of the unfortunate affair, Hamilton writes: ‘* Two 
days ago the General and I passed each other on the stairs. He 
told me he wanted to speak to me. I answered that I would 
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wait upon him immediately. I went below and delivered to Mr. 
Tilghman a letter to be sent to the Commissary containing an 
order of a pressing and interesting nature. Returning to the 
General I was stopped on the way by the Marquis La Fayette 
and we conversed together about a minute on a matter of busi- 
ness. He can testify how impatient I was to get back, and that 
I left him in a manner which, but for our intimacy, would have 
been more than abrupt. Instead of finding the General as usual, 
in his room, I met him at the head of the stairs, where, accost- 
ing me in an angry tone, ‘Colonel Hamilton,’ said he, ‘ you 
have kept me waiting at the head of the stairs these ten min- 
utes; I must tell you, sir, you treat me with disrespect.’ I 
replied without petulancy, but with decision, ‘I am not con- 
scious of it, sir; but since you have thought it necessary to tell 
me so, we part.’ ‘ Very well, sir,’ said he, ‘ if itis your choice’ — 
or something to this effect, and we separated. I sincerely be- 
lieve my absence which gave so much umbrage did not last two 
minutes.”’ 

It seems that the General, repenting of his hasty action, sent — 
the aforementioned Tilghman to Hamilton desiring an interview, 
hoping to heal a difference which could only have happened in a 
moment of passion. The youth replied to these overtures of 
Washington as follows : — 

‘* I requested Mr. Tilghman to tell him, first, that I had taken 
my resolution in a manner not to be revoked. Second, that 
as a conversation could serve no other purpose than to produce 
explanations mutually disagreeable, while I certainly would not 
refuse an interview if he desired it, yet I would be happy if he 
would permit me to decline it. Third, that, though determined 
to leave the family, the same principle which had kept me so 
long in it, would continue to direct my conduct toward him when 
out of it. Fourth, that, however, I did not wish to distress him 
or the public business by quitting him before he could derive 
other assistance by the return of some of the gentlemen who 
were absent. Fifth, and that in the meantime it depended on 
him to let our behavior to each other be the same as if nothing 
had happened.”’ 

And he adds: ‘* Perhaps you may think I was precipitate jn 
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rejecting the overture made by the General to an accommodation, 
but I must assure you, my dear sir, it was not the effect of re- 
sentment. It was the deliberate result of maxims I had long 
formed for the government of my conduct. * * * I was 
always determined, if there should ever happen a breach between 
us, never to consent to an accommodation. J was persuaded 
that when once that nice barrier which marked the boundaries of 
what we owed each other should be thrown down, it might be 
propped but could never be restored.”’ 

There is nothing in this letter for which one must make 
allowances on account of youth, nothing to which any man of 
sensibility could possibly take exception. That Hamilton’s 
conduct did not give offense to Washington is abundantly proven 
by the intimate relationship betwéen them ever afterward 
maintained. 

Hamilton was far from being distant or inaccessible. On the 
contrary, he, was always affable and at times even playfully 
familiar. Between the acceptance of Burr’s challenge, which 
was in the latter part of June, 1804, and the actual encounter, 
on July 11th, there was a meeting of the Society of the Cincin- 
nati. Hamilton, who had been chosen President-General of the 
society, was obliged to preside, and one of his biographers says: 
‘sHe was urged to sing, and when the company would take no 
refusal, he gave them the ‘ Ballad of the Drum.’ Burr sat at 
his left hand and was observed to be silent and gloomy, gazing 
with marked and fixed earnestness at Hamilton during this 
song.”’ 

It was Hamilton’s swan song; but the fact that he sang at all 
shows that he was in the habit of piping up on occasion, when 
good fellowship was expected rather than good music. 

In the memoires of Chancellor Kent, recently published by 
his great. grandson, we are told that on one of the circuits upon 
which Kent and Hamilton were together, the Judge had retired 
early on account of some slight indisposition. It turned sud- 
denly cold during the night and Hamilton, evidently disturbed 
by the indisposition of his friend, entered the Judge’s room 
armed with an extra blanket which he insisted on tucking care- 
fully about the recumbent figure, saying: ‘+ Sleep warm, little 
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Judge, and get well. What should we do if anything should 
happen to you?’’ 

Hamilton was not only affable but affectionate, though he ha 
schooled himself, I think, to subordinate his affections to his 
cooler judgments. 

When in 1779 John Laurens, to my thinking, one of the finest 
and most dramatic characters of the Revolution, withdrew from 
Washington’s staff, Hamilton wrote him as follows: — 

‘¢ Cold in my professions — warm in my friendships —I wish, 
my dear Laurens, it were in my power by actions rather than 
words, to convince you that I love you. I shall only tell you 
that till you bid us adieu I hardly knew the value you had 
taught my heart to set upon you. Indeed, my friend, it was 
not well done. You know the opinion I entertain for man- 
kind; and how much it is my desire to preserve myself from 
the more particular attachments and to keep my happiness inde- 
pendent of the caprices of others. You shouldn’t have taken 
advantage of my sensibility to steal into my affections without 
my consent.”’ 

La Fayette was from the first, and continued to be, an ardent 
lover of Hamilton. In April, 1782, he wrote to him as follows: 
<< Dear Hamilton : However silent you may please to be, I will, 
nevertheless, remind you of a friend who loves you tenderly and 
who, by his attachment, deserves a great share in your affection.”’ 

And again in 1785, writing from Paris, La Fayette says: ‘* My 
dear Hamilton: Although I have just now written to McHenry 
requesting him to impart my gazette to you, a very barren one 
indeed, I feel within myself a want to tell you that I love you 
tenderly.”’ 

And La Fayette is not to be blamed, for it wasimpossible not to 
love that dauntless, chivalric, transcendent genius who dominated 
the hearts as well as the minds of all who once encountered him. 

Of course Hamilton achieved success in the prosecution of his 
profession. The foregoing has been written to little purpose if 
it does not explain the whyfore. On the withdrawal of Jay he 
was offered the appointment of Chief Justice of the United 
States, and declined it. The volumes of his correspondence 
contain letters from notabilities throughout the world introducing 
to Hamilton those who desired his professional services. Kent 
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says that he was engaged as counsel in every case of real im- 
portance. His own letters are full of apologies for neglecting 
his absent friends, the invariable excuse being the pressure of 
professional engagements. In a letter to McHenry, Secretary 
of War, urging the latter not to withhold from him his meager 
pay of Inspector-General, inasmuch as he was a man of family 
and without other means than his professional income, Hamilton 
says that the law practice which he had sacrificed to take com- 
mand of the army was from three to four thousand pounds a 
year. In those days this was a goodly income. : 

Of tributes to his legal abilities there is no end. John Mar- 
shall ranked him, next to Washington, the greatest character in 
history. Kent’s eulogies are well known and are enthusiastic to 
the verge of extravagance. The Chancellor first saw Hamilton 
at the bar, addressing a court and jury, in the summer of 1784, 
when Kent himself was a stripling, and Hamilton made a last- 
ing impression upon that budding jurist. 

The case of Croswell ads. The People was heard before the Su- 
preme Court in the February term, 1804, and was therefore one 
of the last cases Hamilton ever argued. 

Croswell had been indicted and convicted of a libel upon 
Thomas Jefferson, then President of the United States. The 
defendant offered to prove the truth of the charge, but the trial 
judge overruled the testimony and charged the jury that it was 
not in their province to decide on the intent of the defendant or 
whether the libel was true or false or malicious, and that those 
questions belonged exclusively to the court. A verdict was re- 
turned for the plaintiff. Motion for new trial was overruled 
and the case appealed. Hamilton was retained to argue the 
appeal. Chancellor Kent saysthat his argument in the case was 
the greatest forensic effort Hamilton ever made, for he was 
arguing in favor of the liberty of the press and against the 
common law dogma that the greater the truth, the greater the libel. 

‘¢ For the last six years of his life,’? says Chancellor Kent, 
‘she was arguing causes before me, and I have been sensibly 
struck in a thousand instances with his habitual reverence for 
truth, his candor, his ardent attachment to civil liberty, his indig- 
nation at oppression of every kind, his abhorrence of every .sem- 
blance of fraud, his reverence for justice and his sound legal 
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principles drawn by clear and logical deductions from the purest 
Christian ethics and from the very foundations of all rational 
and practical jurisprudence. He was blessed with a very amiable, 
generous, tender and charitable disposition, and he had the great- 
est simplicity of any man I ever knew. It was impossible not to 
love as well as to respect and admire him.”’ 

Ambrose Spencer, who, as a member of the bar, had had 
many tilts with Hamilton, and who on one occasion had been 
flagellated by Hamilton’s sarcasm, thus testifies: ‘* Alexander 
Hamilton was the greatest man this country ever produced. I 
knew him well. I was in situations often to observe and study 
him. I saw him at the bar and heard him argue cases before 
me while I sat as judge on the bench. Webster has done the 
same. In power of reason, Hamilton was the equal of Webster ; 
and more than this can be said of no man. In creative power, 
Hamilton was infinitely Webster’s superior.’’ 

After such exalted tributes from his contemporaries — men 
who knew him, and whose own greatness estops criticism either 
of their candor or their faculties of discernment — to close this 
essay with a panegyric of mine would be a sorry climax. I 
choose, rather, to conclude in the words of Hamilton himself — 
words which were addressed to a former generation, to be sure, 
but which still have in them a note of warning that our own 
generation would do well to heed: ‘* Those,’’ he says, in one of 
his Phocion’’ letters, those who are at present entrusted 
with power in all these infant republics, hold the most sacred 
deposit that ever was confided to human hands. ’Tis with gov- 
ernments as with individuals; first impression and early habits 
give a lasting bias to the temper and character. Our govern- 
ments, hitherto, have no habits. How important to the happi- 
ness, not of America alone, but of mankind, that they should 
acquire good ones. * * * The world has its eye upon 
America. The noble struggle we have made in the cause of 
liberty has occasioned a kind of revolution in human sentiment. 
The influence of our example has penetrated the gloomy 
regions of despotism, and has pointed the way to inquiries 
which may shake it to its deepest foundations. * * * 

‘* To ripen inquiry into action, it remains for us to justify the 
Revolution by its fruits.” 


q 
q 
- 


35 AMERICAN LAW REVIEW. 


RATIFICATION AND THE RIGHTS OF THIRD PARTIES. 


Omnis ratihabitio retrahitur et mandato equiparatur. Such 
is the ancient maxim, copied from the Roman original, which in 
one form or another holds prominence in all systems of modern 
law. Its origin, it would seem, is in the primitive idea that the 
wrong follows the property. When possession was too often 
the reward of force, the person who championed the wrongful 
act, the powerful protector, who accepted the fruits of the 
raid, was the one marked for private vengeance or the public 
retribution of the law. To-day, however, the borders of the 
maxim have been widened by higher standards and convenience, 
permitting the justification of an act unjustified when done, or 
the taking up of rights and duties which lack of foresight had 
otherwise placed beyond reach. Now, therefore, is it the rule 
that an act done for another, without or in excess of authority, 
by a person assuming to act not for himself but for such other, 
will, if ratified, bind the latter in the same manner as a previous 
authorization. ‘* The ratification drags back and is made equi- 
pollent to a prior command.’’ By its virtue the self-constituted 
agent becomes endowed with the rights and duties of one acting 
by appointment. He must account to his putative principal for 
any money or property received, and may not plead in defense 
the want of a prior power. On the other hand, whatever rights 
the person with whom he dealt-may have acquired against him 
by reason of such want, are by the ratification wholly discharged ; 
while whatever rights have to him accrued by reason of a sale of 
property, or a loan of money, are transferred to the control of the 
principal. 

Such then, is the general rule. It becomes difficult to apply 
only when in touch with the rights and duties of third parties. 
For them, at least, the purpose in its origin was to afford a 
shield. Yet the clear option it grants the principal to enter or 
to stand aloof as his interest may direct, seems like a ready 
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sword in his hands. Theoretic riddles also present themselves. 
Given a contract between the supposed agent and the third 
party, a search for the status of all three parties before and 
after ratification leads into a war of principles. It is difficult to 
reconcile the doctrine of relation back with the rule that all con- 
tracts must mutually bind; or the logic of the maxim with the 
need for the meeting of the minds. 

In the belief of the writer much of the confusion to be found 
in the cases is due to a curious change in the wording of the 
maxim. In the process of graft from the Roman law, the word 
comparatur’’ was dropped, and ‘* equiparatur’’ supplied. 
“« Rectius dicitur in maleficio ratihabitionem mandato com- 
parari,”’ says Ulpian and again,? rati enim habitio mandato 
comparatur.’’ The same term appears as late as 1298 in the 
Sext. Dec.; * and in the earliest decisions in England.‘ Since 
the days of Lord Coke, however, the English law has used the 
modern phraseology.’ This change, perhaps without design, 
has proved, it would seem, of great moment. The two words 
are far from synonymous. The old maxim pointed only toa 
comparison. It gave notice on its face that it was but a figure of 
speech. The new maxim was a dogma. It pointed to an 
equivalency — an tdentity. It had all the good and all the bad 
of an unmitigated fiction. The virtue of fiction is that it affords 
a verbal trick to circumvent the injustice to which the plain 
truth would lead. Its danger is that courts, forgetting its place 
as a result, as a conclusion reached for the sake of equity, will 
adopt it as a reason, as a premise, and applying it too literally, 
send it forth not as a shield but as a sword. Some of the con- 
fusion about the subject of ratification is om, it is believed, to 
just such an application. 

The problem comes forward most strongly when the subject 
to be ratified is a contract. A self-appointed agent has made a 
contract with an innocent third person in the name of the prin- 
cipal; and the latter has approved. In accord with the maxim 
this last act is drawn back, and the parties are as if the agent 
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had authority from the start. As long as nothing up to the time 
of adoption has been done to disturb the status of all concerned, 
such a result would seem just. But before ratification, there 
would seem to be no real contract, and hence neither the outsider 
nor the principal would seem to be bound.- The question, 
therefore, arises, how far will the rights of the former while not 
bound be affected by the right of the latter to date the contract 
back. Various theories have been suggested. 

In England it is now the law that the primary agreement is in 
fact a contract running between the third person and the agent 
for the benefit of the principal, but subject to the tacit condition 
that it shall cease to be binding if the principal fail to ratify. 
As a contract, therefore, it may at any time before adoption be 
rescinded by the mutual consent of the two parties; and a later 
ratification will be as to it void.t As a contract, however, 
neither of the parties can at his own pleasure withdraw there- 
from; and, unless the annulling condition is performed, either 
fails to fulfill at his peril.2 The facts of the case cited were 
that an offer by the defendant had been accepted by one S., 
an agent acting for the plaintiffs in excess of his authority. 
The plaintiffs ratified the act of S., but not until they had 
been duly notified by the defendant that the offer was with- 
drawn. Voicing the view of the court that the defendant 
was bound, Cotton, L. J., said: ‘*I think the proper view is 
that the acceptance by S. did constitute a contract, subject to 
its being shown that S. had authority to bind the company.” 
Lopes, L. J., said: ‘* Directly S. on behalf and in the name of 
the plaintiffs accepted the defendant’s offer, I think there was a 
contract made by S. assuming to act for the plaintiffs, subject 
to proof by the plaintiffs that S. had that authority.’ The case 
was approved a year later in In re Portuguese Consolidated 
Copper Mines.* By way of comment, North, J.: ‘It comes to 
this, that if an offer to purchase is made to a person who pro- 
fesses to be the agent for a principal, but who has no authority 
to accept it, the person making the offer will be in a worse posi- 
tion as regards withdrawing it than if it had been made to the 
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principal.’’ As here implied the justice of such a rule seems 
slim indeed. One thus entrapped is utterly at the mercy of the 
supposed principal. As the market moves, so may the latter 
reap the gain or avoid the loss. It is a godsend from the law 
which puts one from Providence quite to the blush. Nor can 
the courts blame the infatuation of the third party, for the 
contract thus saddled upon him is not one which he 
had made but one which they imply. To say that he 
made a contract, ‘‘ subject to proof ’’ of the agent’s authority 
- js to state not a fact but a fiction. As far as the fact goes, he 
made a contract, not with the principal, for their minds never 
met ; nor with the agent, because neither ever intended it. But 
grant that the English view is not a fiction, and the dilemma is 
before us in another form. When a person wrongly professes 
to act as the empowered agent of another, he is liable, in an 
action for deceit when that is proper, or on an implied under- 
taking that the authority which he describes is in fact possessed. 
But if, in accord with the Bolton Partners, the bargain which 
such an agent makes is intended by both parties to live or die 
by the wish of the principal, then ciearly there is no deceit or 
warranty as to authority, for its want must be taken to be 
known. The English view, therefore, would seem to be an 
anomaly —an effort to explain the fiction of ratification by a 
contradiction of legal principles. In America, beyond a few 
scattered dicta,! this theory has received no support. 

A second theory centers in the ideathat the unauthorized agree- 
ment at once works a contract between the third person and the 
principal, but such a contract as to be voidable at the option of 
the latter. This theory is suggested in 25 American Law Re- 
VIEW, p. 78; and 5 American State Rep., p. 103. Its support- 
ers urge the analogy of contracts which, while not mutual from 
the start, are yet valid throughout ; and examples are cited from 
the contracts of infants, from agreements under fraud or duress, 
or a writing under the statute of frauds signed by only one of 
the parties to be charged. Note must be made, however, that 
in each of these cases all the common law conditions of a con- 
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tract were fulfilled. There was an actual meeting of the minds 
of the parties, defeated it may be by some positive rule. In the 
case in hand, however, no contractual assent ever passed be- 
tween the third person and the principal. Hence if the agent 
had in form purchased goods, no title would have passed to the 
principal, for there was not even a de facto sale. Between the 
vendor and the agent no property would pass, for he was not 
the vendee. Between the vendor and the principal no property 
would pass, for he never contracted. Moreover, were such a 
contract a fact, then the self-appointed agent must be absolved 
from his well-known liability for want of power, since a failure 
on the part of an agent to disclose a right in his principal to 
avoid a contract is not a breach of the agent’s implied warranty.! 

We may conclude, therefore, that any theory that regards 
the agreement prior to ratification as a contract cannot be sus- 
tained. Accordingly a third solution has been advanced. Its 
supporters? speak of this agreement as an offer or proposal by 
the third person, which, if the principal ratifies, he accepts ; if 
he does not notice, he declines. Until ratified, therefore, the 
offer may be withdrawn or changed by the party making it; 
but, if accepted before alteration, the contract thus born dates 
back to the act of the agent. While this theory, it is clear, 
would reverse the Bolton Partners, it has the like misfortune of 
being at heart a fiction. It is simply not true that the third 
person has proposed anything; for that would involve an 
intention to open a bargain, whereas the party believed he 
had just closed one. Such a fiction can lead to no good re- 
sults. If the agreement is an offer, then it must be ratified, if 
at all, within a reasonable time. But to quote Mr. Huffcut:* 
‘‘It differs from an ordinary offer in contract mainly in this, 
that it remains open until withdrawn, whereas an ordinary offer 
lapses by the expiration of time.’’ Moreover, if such an agree- 
ment is merely an offer, then comes up the oft-repeated objec- 
tion, in the admitted liability of the agent for want of authority. 
If all we hive is a receipt by the agent of a proposal to hand to 
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the principal, it will be hard to assign a role to his so-culled 
warranty of power to make a contract. 

_ Finally, a fourth theory, while clinging to the idea of an offer, 
traces the proposal to the deed of the principal, as embodied in 
the act of ratification. In short, the agreement with the agent 
is to be looked upon as a nullity, and the so-called affirmation 
by the principal as a mere overture not binding on the third 
party till approved. The first formulation of this view in 
court was made by the Supreme Court of Wisconsin in the case 
of Dodge v. Hopkins,! and followed in Atlee v. Bartholomew,’ 
The argument for the theory is thus put in the latter case : — 

If the agent had no authority at the time to bind the plaintiffs (the princi- 
pals) as agent, they are not bound, and so the defendants are not bound. 
Their promise is void for want of mutuality to sustain it. If the plaintiffs 
were not bound, then the contract is void as to the plaintiffs, and the subse- 
quent act of the plaintiffs affirming the authority of the agent cannot validate 
the contract so as to bind the defendants without their assent. 

These two decisions have been adopted by Mr. Mechem in his 
excellent work on Agency, and sustained at large by him in 24 
American Law Rev. 580. To quote from the latter: — 

As a rule the obligations of contracts must be mutual], — both parties must 
be bound or neither. Hence if the contract made by the agent was not binding 
upon the principal because of the agent’s want of authority, the contract lacks 
this element of mutuality, and the principal not being bound the other party is 
free also. The principal, however, may by his subsequent affirmation become 
bound by the contract, but it is obvious that unless the other party has 
expressly agreed to that effect, it cannot rest with the principal alone to bind 


the other party also to the contract. That could be done only by some act 
on the part of the other party signifying his consent to be bound. 


This reasoning certainly performs a worthy service in stamp- 
ing the anomaly which holds the agreement between the agent 
and the third party to be a contract. In the belief of the 
writer, however, the view of Mr. Mechem, far from explaining 
the maxim with which we began, would destroy it altogether. 
If we accept his opening sentence above as the true rule, then 
his assumption in the third sentence, that the principal by ratifi- 
cation becomes bound, though the third party is still free, can- 
not be true. If before. ratification, when the contract is ex- 
ecutory, the third party is not bound because the principal is not, 


114 Wisc. 630. 2 69 Wisc. 43. 
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then mutatis mutandis, after ratification the principal should not 
be bound because the third party is not, and so on, ad infinitum. 
Wereach, then,adilemma. Ifthe agreement with the agent is a 
contract void for want of mutuality, then ratification asa binding 
act is impossible, — for both parties must be bound or neither. 
On the other band, if ratification is naught but an offer, then it 
must be accepted ; a new and complete contract must be formed; 
and the maxim that such affirmation is equivalent to a previous 
authority made meaningless. Again, if ratification is an offer, it 
requires a consideration. But the universal understanding is 
otherwise. In Brook v. Hook,! Martin, J., stated the law when 
he said: ‘* A ratification is not a contract, and requires no con- 
sideration.’’ ? 

The cases, also, save the two from Wisconsin, scarcely assist 
Mr. Mechem’s theory. In Andrews v. tna Life Ins. Co.,? 
it is said that the principal ‘* cannot be prevented from ratifica- 
tion because the other party to the contract may for any reason 
prefer to treat the contract as invalid.’? In Farmers Loan & 
Trust Co. v. Memphis R. R. Co.,‘ the court said, ‘* that the 
effect of ratification is to bind the principal is the very conse- 
quénce of the retrospective effect of ratification; ’’ and again, in 
McClintock v. Oil Co.,® ** the objection of the want of mutuality 
is not good in many cases of dealing with an agent, for if he ex- 
ceed his authority, actual or apparent, his principal will not be 
bound, yet may ratify, and then the other party will be bound 
from the inception of the agreement.”’ 

- The question, therefore, remains, what principle shall we 
adopt? Is there any theory, which, while admitting the fiction 
of relation at the basis of all ratification, will not cloud with 
further figure or anomaly the clearsky of the common law? In 
the opinion of the writer, respectfully advanced, the true ex- 
planation lies midway in the course of reasoning of which the 
second and fourth theories above are the poles. It is not true 
that the agreement with the agent must be either a contract or 


1 6L. R. Exch. 89. 8 92 N. Y. 596. 
2 Smyth v. Lyncb, 43 Pac. Rep. 4 83 Fed. R. 870. 
(Colo.) 670; Commercial Bank v. War- 5 146 Pa. St. 144. 
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a nullity. That were to miss its effect as the author in the mind 
of the third person of a contractual assent. In the belief of a bar- 
gain with the principal, his intention looks to the taking up of rights 
and duties running between himself and the principal. This in- 
tention cannot be allowed to go for naught. It forms one of 
the two mental sides to a contract, and if the principal had at 
the time supplied the other, the meeting of the minds would have 
then been complete. Provided, however, that there is a point 
of time in which this meeting actually does take place, the date 
of the birth of each assent is of no moment. The common case 
of offer and acceptance reveals one of the two assents in exist- 
ence long before the other is thought of. But in the case of 
the agreement with an unauthorized agent we have something 
more than one of the mental sides called into life. A second 
mind is present — the rational, competent mind of the agent — 
meeting that of the third party, and prepared to act as a chan- 
nel for the union of the two assents. If, then, we imagine a 
speaking tube, as it were, stretched from the third person when 
first acting through the interval of time to the principal when 
ratifying, we have the parties in the same situation as when an 
offer made through an agent has been accepted. In the one case 
as in the other, the two mental sides of a contract appear and 
meet in a common center and thus the bargain is made. What 
then is the difference? The maxim itself supplies the answer. 
The ratification drags back and compares to a prior authority. 
In the case of an offer through an agent the mind of the prin- 
cipal relates forward through the tube to its meeting with that 
of the third person; in the case of ratification, by very force of 
the fiction at the base thereof, it relates backward to a similar 
meeting. The difference is one of location in time only. In 
all other respects the incidents which attend the birth of the 
contract in the former case must be the same in the latter. 

Accepting this theory, then, as a working hypothesis, let us 
fix its results, and compare them to the cases. 

The first service it performs is to explain the somewhat curious 
requirement that the act ratified must have been done on the 
principal’s behalf: If the doctrine of ratification rested solely on 
the early idea of an acceptance of ill-gotten gains, the motive of 
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the first actor would seem of no moment. Yet the requirement 
stated is as old as the Year-Books,! and seems to have existed 
even in the Roman Law.? Regard, however, the agent as a 
medium for the communication of assent, and it is clear that he 
must assume to act for his principal just as- much as when he has 
a prior power. The assent of B. to a contract can be given by 
A. only when A. is acting for and in behalf of B., and this should 
be true whether the assent uf B. drags forward or backward. 


A. Priciat Must Have Been Competent. 


The theory also serves to explain the settled rule that the 
principal can ratify only such acts as he himself at the time the 
agent moved could legally have done. His willingness to con- 
tract cannot relate back past an obstacle inconsistent, therewith, 
any more than it can relate forward. Thus where at the 
time of the act the principal was not in rerum natura, or, if a 
corporation, had not yet been legally incorporated, ratification 
is beyond reach. The assent ceases with the mind in the same 
manner as an offer is destroyed by death. Thus in Stainsby v. 
Life Boat Co.,’ it is said: ‘* The defendants had no legal ex- 
istence at that time, and there was no association or company 
which represented them. They had necessarily no agent, having 
no existence, and one of the essential elements of ratification 
does not exist in this case,— a principal when the act was done.”’ 
Other cases to the same effect are easily found.‘ 

Certain jurisdictions, however, have held that where the prin- 
cipal on becoming competent has accepted the benefits of the 
contract, the third party may if he so choose, treat it as ratified.® 
That a contract could be implied in law or in fact to pay for 
such benefits, there can be no doubt; but to regard one as made 
in fact by ratification would seem contrary to the clear rule in 
Payne v. Navigation Co.,® that ‘‘ to make a contract valid, there 
must be parties existing at the time who are capable of contract- 


17H. IV. 34 pl. 1 (1405). Ch. D. 16; March v. Loan & Pledge 
2 D. 48, 26, 18; 43, 16, 14, gloss. Co., 26 La. Ann. 389. 
3 3 Daly (N. Y.), 98. 5 Oakes v. Cattaraugas Water Co., 
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ing,’”’ or in Sully’s case,! that it is impossible to ‘‘ ratify the 
authority of one who could not have had any authority.’’ The 
truer principle would seem to have been stated in McArthur v. 
Times Printing Co.?:— 

Although the acts of a corporation with reference to the contracts made 
by promoters in its behalf before organization are frequently termed “ ratified,”’ 
yet a ratification properly so-called, implies an existing person, on whose be- 
half the contract might have been made at the time. What is called an 
‘** adoption,’’ in such cases, is, in legal effect, the making of a contract at the 
date of adoption, and not as of the former date. 

On the same ground it should be held — though the writer is 
aware of no such case —that an act done while the principal is 
insane cannot later be ratified. In Woodrich v. Harlow,’ there is 
incidental mention in the report that the principal was at the time 
in the delirium of a dangerous illness. The fact, however, does 
not seem to have been pressed upon the court, and at best would 
present a case of aberration rather than destruction of mind. 

In Foster v. Bates,‘ a self-appointed agent had sold the goods 
of an intestate on behalf of his estate, before the plaintiff had 
taken out letters of administration. It was objected that the 
plaintiff was not entitled to recover, as the letters of adminis- 
tration did not relate back to the time of the decease so as to 
vest a right to sue on the contract. The court permitted the 
action to lie, on the ground that ‘* the sale was made by a person 
who intended to act as agent for the person, whoever he might 
be, who legally represented the intestate’s estate.’’ At the 
time, however, no one legally represented the estate; and no 
one therefore could have legally contracted to sell. To say that 
an administrator was morally certain to be appointed is true; 
but the same might be said of the future existence of many 
proposed corporations. The true ground beneath the case would 
seem to be that the administrator is but the visible exponent of 
a legal person — the estate, — that until the letters were issued, 
there was an interregnum, as it were, when the estate, at all 
times the real principal, was also its own representative, and 
therefore capable of ratifying through a later mouthpiece, an 
act done in its behalf. 


1 Supra. 8 28 Vt. 838. 
2 48 Minn. 319. 412 Mees. & W. 226. 
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Similarly, a principal cannot ratify an act done at a time 
when legally he would have been unable to appoint anagent. His 
assent to a contract can no more drag back through a channel 
forbidden by law than, in the shape of an offer, can it run 
forward. Hence in those jurisdictions where the appointment 
by an infant of an agent is void, he cannot on coming of age, 
affirm that which was done by his authority during infancy.! 
So also a widow cannot ratify a contract made for her dur- 
ing coverture.? Again if the contract made by the apparent 
or real agent is insufficient for want of due form, or a memo- 


randum, it cannot be healed by the later acts of the party for 
whom he moved.? 


B. Principat Must Be CoMPETENT. 


By parity, the principal must be equally competent at the 
time of ratification to do the act done. An expression of 
assent when unable by law to express assent is as if not made.‘ 
As decided in McCracken v. The City of San Francisco :® ‘* The 
principal must be able at the time, to make the contract to which 
by his ratification he gives validity. The ratification is the first 
proceeding by which he becomes a party to the transaction, and 
he cannot acquire or confer rights resulting from that trans- 
action, unless in a position to enter directly upon a similar trans- 
action himself.’? Thus contracts made for a woman while single 
cannot be ratified by her after marriage without her bhusband’s 
consent. Similarly, in the case last quoted, it was held that a 
city, without power to make a private sale, could not ratify a 
public sale made without its authority. The result of such rat- 
ification would be to give the property to determined parties at a 
price already offered, and hence to make a private sale. 

There are a few dicta, and a decision in McDonald v. McCoy,® 
that an unauthorized agreement to sell cannot be ratified by the 
principal after he has himself disposed of the property. If such 
disposal had been made after notice of the agreement, and duly 


1 Trueblood v. Trueblood, 8 Ind. 8 Woodcock v. Merriman, 30 S. E. 
195; Armitage v. Widoe, 36 Mich. 124. (N.C.) 321. 
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6 53 Pac. Rep. (Cal.) 421. 


RATIFICATION AND THE RIGHTS OF THIRD PARTIES. 875 


communicated to the third party, it could be construed asa 
valid election to repudiate the agent’s act, and hence be final. 
Otherwise, it is submitted, the result reached must be incorrect. 
Possession is not a condition of a contract to sell, and even an 
offer to sell is not revoked by a sale to another, unless the 
offeree obtain knowledge thereof prior to acceptance.’ If, 
then, under the supposed agreement with the agent the third 
party is not informed of a later sale made with knowledge of 
such agreement, the fact that such sale exists should not pre- 
vent the assent of the principal from drawing back. It by no 
means follows that the agreement thus ratified would in any way 
affect the personal sale by the principal. But of this shortly. 
To the rule here stated, the great and, perhaps, the only ex- 
ception, dwells in that wilderness of anomalies — the law of in- 
surance. It is clear that an agreement to sell could not be 
affirmed after the destruction of the subject-matter. Never- 
theless, since the first of the century, the courts have every- 
where declared that a policy of insurance taken out by a 
self-appointed agent, himself without interest, in behalf of an- 
other as his interest may appear, may he ratified by the latter, 
as well after as before the loss. The earliest case in point is 
Hagedorn v. Oliverson.? There the plaintiff in the name of 
himself and whomsoever it might concern had got out a policy 
on a certain ship. The counsel in the case speak of him as an 
entire stranger to any personal interest in the vessel, and he 
seems to have acted from motives not described. Upon loss, 
one S, came forward with proof of an interest, and ratifying the 
plaintiff’s act, was allowed to recover in his name. That the 
case stands for an anomaly is admitted in Williams v. North 
China Ins. Co.,* where it is rested squarely on mercantile con- 
venience. In America it has received the highest sanction.‘ 
Note, however, should be made that ratification must take place 
within a reasonable time after loss,5 and that the insuring party 
may rescind or cancel the policy at any time before affirmation.® 
# Dickinson v. Dodds, 2 Ch. D. 463 son, 98 U. S. 5387; Mittenberger v. 
(C. A. 1876). Beacom, 9 Pa. St. 198; Fire Ins. Assn. 
22 Maule & S. 485. v. Transp. Co., 66 Md. 339. 
. §10C.P. Div. 757. 5 Watkins v. Durand, 1 Port. (Ala.) 
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In accord with the general rule, an act which must be done 
within a given time, cannot be made to bind a third person by a 
ratification after the time has expired. The act was void when 
done, for the agent was then incompetent. It was void when 
ratified, for then the principal was incompetent. Thus an ac- 
ceptance by an agent of an option of purchase is not made valid 
by an affirmation later than the time-limit.1 Again, a notice to 
quit given to a tenant by a supposed agent cannot be rendered 
of force by a ratification later than the time when such notice is 
to operate. Unless the notice is thus made valid, the tenant may 
properly disregard it.? In the early case of Goodtitle v. Wood- 
ward,® a notice to quit given by an agent under a power signed by 
some of the trustees, was held sufficient if afterwards the power was 
signed by all. It is suggested, however, in Mann v. Walters,‘ that 
the later signing was before the time for notice had lapsed. The 
same solution may be given of Roe v. Pierce.® 

It must be clear-from what has been said that the assent of 
the principal cannot relate back so as to exclude a right or title 
acquired by third parties prior to the ratification. Were the 
English theory correct it is hard to see how such an exclusion 
could be avoided. If an agreement to sell, made with an 
unauthorized agent, were in fact a contract, then the principal 
or agent as equitable owner, would be entitled to specific per- 
formance as against the vendor, and all claiming through him 
other than bona fide purchasers. But the law is otherwise. 
Just as an offer cannot destroy rights attaching before accept- 
ance, so a ratification cannot destroy what has accrued while 
the assent of only one party existed. The rule has been con- 
sistently followed from an early origin.6 The chief English 
authority is Bird v. Brown.” Persons for whom the plaintiffs 
were assignees in bankruptcy had ordered goods through one 


1 Dibbins v, Dibbins (1896), 2 Ch. 3 3 Barn. & Ald. 689. 
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Illins in New York. As soon as the goods reached Liverpool 
they were stopped in transitu by the defendants, assuming to 
act for Illins, and despite a formal demand and tender of 
freight-money by the plaintiffs, were delivered to the defend- 
ants. Illins as soon as informed ratified. The court sustained 
the action of trover. ‘‘ The act of ratification,’’ says Rolfe, 
B., ‘must take place at a time, and under circumstances, 
when the ratifying party might himself have lawfully done the 
act which he ratifies. * * * From the time of ratification 
the stoppage was the act of Illins, but it was then too late for 
him to stop. The goods had already become the property of 
the plaintiffs, free from all right of stoppage.’’ On the same 
ground it has been held, that where the statute of limitations 
has cut off the plaintiff’s title to land, he cannot recover it by 
affirming prior collections of rent made in his name by a self- 
appointed agent.! 

A like rule obtains in America. Thus where the goods of the 
putative principal have been sold, a subsequent attachment upon 
them as his property, will not be defeated by a later ratification 
of the sale.?, The same is true of realestate. Where the vendor 
. after the contract with the supposed agent, mortgaged the land, 
the principal by affirming holds the estate subject to the lien of 
the mortgage.’ Again, if the supposed agent has assigned a 
debt due the principal, and thereafter the debt is garnished in 
the hands of the debtor under a writ against the principal, the 
latter cannot beat the garnishment by approving the assignment.‘ 
For a like reason, when the debtor of the defendant paid the 
money, without any authority to a creditor of the defendant, the 
service of a writ of attachment on the debtor charging him as 
trustee of his debt, will not be voided by an act of approval 
from the defendant.® 

In accord with this rule, the weight of authority is that if a 
person has a complete cause of action or defense when a suit is 
begun, he cannot be deprived thereof, pendente lite, by a ratifica- 
tion of an act not previously binding. The moment the case 


1 Lyell v. Kennedy, 18 Q. B.D. 814. Cook v. Tullis, 18 Wall. 338. 
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begins, the right to succeed and to be awarded costs, becomes 
vested in the entitled party. The remedy of him who relies on 
the ratification is to start a new action, for if he commenced 
suit without ground, he cannot maintain it by filing a supple- 
mental complaint founded upon matters which have occurred 
thereafter.!. Mutatis mutandis, a plea that, because of the act 
of an agent of the plaintiff principal, the latter had no cause of 
action, cannot be sustained by proof of the ratification of such 
act subsequent to the plea.?- In Indiana and in England, a 
result opposed has been reached. Both jurisdictions seem to 
‘have relied on the unreasoned rule that ratification is equivalent 
to a prior power. 

From the premise that ratification is a form of assent, it fol- 
lows that where authority could have been conferred in the first 
instance only in a certain form, then a later assent must be in 
the same garb. Were the power given before the act, the test 
of its competency would be sufficiency or insufficiency, not at 
the time of gift, but at the time of the act. When given after 
the act, therefore, the test must be the same. Hence where the 


Crown can empower only by an instrument under the Great 
Seal, the ratification must be under the Great Seal;‘ where a | 
municipality can authorize only by ordinance, or a town only by 


a town-meeting, so must it ratify.° Again, where the act done, 
requires the power to be under seal, the affirmation must be 
under seal.6 The case opposed,’ can be referred to no good 
principle. On the other hand, if the contract be such as to re- 
quire no seal, the mere presence of a seal will not prevent parol 
ratification. But an action of covenant cannot be maintained 
on such a contract so ratified,® and the contract must be treated 
as simple. Again, where the parol lease by the owner himself 
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would give a mere tenancy at will, a verbal affirmation of an 
unauthorized lease in writing will give but the same estate.! 
These cases, however, are to be distinguished from those where 
by conduct or words the principal has made, as it were, a sec- 
ond delivery of a deed,? or has estopped himself from denying 
that his affirmation was under seal.* 

A like logic applies to cases under the shadow of the statute 
of frauds. Whatever form the legislature, speaking through 
such a statute, has required of an original power, that form 
must be adopted in the ratification. The garb in which the as- 
sent must appear should be the same whether moving before or 
after the act.‘ If the original power is given, as required, in 
writing, but the agent transcends, then the first writing is in- 
sufficient, and ratification can only be made by asecond.5 The 
single dissent from this rule is Hammond v. Hannin,® where an 
oral affirmation accompanied by acts of ownership was held to 
heal a sale of land through an agent unempowered by the ven- 
dee, though the authority in the first instance would have been 
required in writing. 


C. Revocation Berore RartiFICATION. 


We pass now to the question how far any of the three parties 
by revoking his assent may strip ratification of its contract-. 
making power. If ratification is nothing but the expression of 
assent relating backward, then it must be subject to the same 
principles of termination, as, is in the common case, a like assent 
relating forward ; and the text of the matter will be that an un- 
communicated state of mind cannot be predicated in dealings 
between man and man. 

First, then, as to the power of the third person to revoke. As 
already described, the upshot of the Bolton Partners case is 
that in England he has no such power atall. This result in our 
belief cannot be reconciled with the well-known power in one 
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who has made an offer to an agent to revoke it by notice to the 
agent before communication to the principal, or direct to the 
principal before acceptance. In America the decisions cited 
under ‘‘theories’’ three and four stand for the more liberal 
doctrine. The latest case on the point is Gregg v. Woolescroft,! 
where the third person was held released by a revocation com- 
municated through the agent to the principal before the latter 
ratified. This rule is in line with that whereby a written ac- 
ceptance by A. of the terms of a contract within the Statute of 
Frauds and signed only by B. is useless to validate the contract, 
if B. has already refused to perform.? Even in England, a mu- 
tual rescission between the agent and third person will undo 
what has been done.* This view is the logic of the supposed 
conditional contract between the two. “Therefore, when a pay- 
ment has been made by a self-appointed agent for the benefit of 
a debtor, the creditor and the agent may rescind at any time 
before the debtor affirms, and by repaying the money render the 
latter again liable. 

Second, as to the power of the agent to revoke. An offer 
_ made to one who lawfully represents another is destroyed by 
the former’s rejection, — and this though empowered only to ac- 
cept. By parity, the supposed agent should have the power to 
terminate at any time before ratification the assent which his 
own acts have called forth. That he may do so is clearly put in 
Stillwell v. Staples,* where it is said: — 


The right of the owner of the goods to ratify an insurance made in his 
behalf, whether before or after loss, must be subordinate to the right of the 
party who obtained the policy, to deal with it as he pleases, up to the time of 
its actual adoption. He may surrender the policy to the insurer, receiving 
back the premiums, or even gratuitously cancel it. So long as the option of 
the owner of the goods to adopt or reject the policy continues, so long must 
the absolute control of the agent over the policy remain. 


Finally as to the power of the principal to reverse his own de- 
cision. The answer to a contractual assent once made and com- 
municated cannot afterward be withdrawn. If then the principal 
ratify, he cannot later disaffirm; and if he disaffirm, he cannot 

1 62 Ill. App. 214, 220 (1893). 8 Walter v. James, L. R. 6 Exch. 
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later ratify.1 A mere expression of disapproval by the principal, 
when first informed of the act of the agent, will not prevent a later 
ratification, if the final assent is communicated first; ? and a dis- 
affirmance sent to the agent alone is not to be regarded.* Even 
if a formal disaffirmance is sent to the third person, acts in- 
consistent therewith will strip it of force if such as to raise 
an estoppel. Thus where goods were purchased without au- 
thority for a principal, who on receipt protested that the 
purchase was without his consent, a retention and sale thereof 
was held a ratification. In England if the third person, not 
content with a refusal by the principal, insists on ratifica- 
tion, the latter may still avail himself of the right. This 
seems the logic of the British position that the agreement with 
the supposed agent is a conditional contract, for the third 
person, by his insistence, waives the failure of the condi- 
tion, and allows the principal another chance to ratify.5 A 
more correct view, it is submitted, is to regard the insistence as 
a new contractual assent, and hence the belated ratification as 
making of that date a new contract. 


CuarLes Henry Tortve. 
New City. 


1 Bell v. Byerson, 11 Ia. 233; An- 3 Berment v. Armstrong, 39 S. W. 
drews v. Aetna Life Ins. Co.,92 N.Y. (Tenn.) 899. 
596; McClure v. Evartson, 14 Lea * Campbell v. Miller, 84 Ill. App. 
(Tenn.), 495; Fiske v. Holmes, 41Me. 208. 
441; R. R. Co. v. Middleton, 20 Ill. 629. 5 Soames v. Spencer, 1 Doyl. & 
? Pearsons v. McKibben, 5Ind. 261. Spen. (1822) 32. 
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NOTES. 


Gornc to Try To Oust tHE Stee, Trust. — A press dispatch from 
Indianapolis, dated August 29, says that Lew Wallace, Jr., nephew of 
General Lew Wallace, has received from the Anti-trust League at 
Washington, documents which comprise parts of the history of the 
organization and acts of the United States Steel Corporation, and that, 
on the information thus furnished him, and what he has gathered re- 
lating to the Indiana branches of the Steel Trust, he will commence an 
action in that State to compel the trust to discontinue its business in 
that State as an organization. 


A Jupge Reapine His Own Ositruary. — Hon. Peter S. Grosscup, 
one_of the judges of the Circuit Court of the United States, for the 
Seventh Circuit, had a very severe attack of illness not long since, and 
many of the newspapers, in order to be up to date with their news, 
reported him dead and printed obituary notices of him. Thereafter, 


a newspaper clipping agency wrote a letter to the executor of Judge 
Grosscup, informing him that they had collected about fifty obituary 
notices of the late judge, which they would send him for $2.00. The 
letter fell into the hands of the judge himself, who immediately 
‘* closed ’’ with the clippers, and thereafter took ‘‘ a day off’ in order 
to read the nice things which the newspapers said of him. 


CorRuPTION OF THE Native Courts in Porto Rico.—Mr. W. T. 
Abbott, an American lawyer, who practices in the Porto Rican courts, 
came to Washington to urge the passage of a bill to enlarge the juris- 
diction of the United States court in the island. He characterizes the 
native judiciary as hopelessly corrupt. The litigant with the most in- 
fluence or money is successful. Cases are really tried in the streets 
and cafés and at the judge’s house. ‘‘To my personal knowledge,”’ 
says Mr. Abbott, ‘‘ last year, when there were five Porto Rican judges 
on the bench, and a case was pending over a valuable water-power 
privilege, it developed that two of the five judges had been retained as 
counsel on one side of the case, and had given opinions, and two on the 
other side, and under these circumstances it is not difficult to under- 
stand how the decision of the presiding justice was to be given. Now, 
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that is not regarded in Porto Rico as anything out of the way. It is 
according to custom, which has been in daily practice there always.”’ 


Raitway RecelversHips THE UnitTep States. — According to 
statistics collected and published by the Interstate Commerce Com- 
mission, the number of railways in the hands of receivers on June 30, 
1900, was fifty-two, there being a net decrease of nineteen as compared 
with the corresponding date of the previous year. The number of 
railways placed in charge of receivers during the year was sixteen, and 
the number removed from their management was thirty-five. The 
operated mileage of the roads under receivers on June 30, 1900, was 
4,177.91 miles, of which 3,640.32 miles were owned by them. Of 
these roads five had an operated mileage in excess of 300 miles, seven 
between 100 and 300 miles, and thirty less than 100 miles. Complete 
returns for roads in the custody of the courts are not always available, 
but from the data at hand it appears that the capital stock represented 
by railways under receivership on June 30, 1900, was $108,096,855, 
funded debt $107,393,022, and current liabilities $35,531,620. These 
figures show a decrease in capital stock represented, as compared with 
the previous year, of $112,113,833, and in funded debt of $199,093,718. 


A Motion ror REHEARING WHICH was SuccEssFuL. — When a case 
has been fully and carefully considered by an appellate court, the 
usual motion for rehearing has no other affect than to annoy the 
judges, to touch their pride of individual opinion, and to confirm them 
in their previous conclusions. It is the old story, ‘‘ Convince a man 
against his will, he will be of the same opinion still.’’ Once in a while, 
however, a motion for rehearing is successful; but the instances are so 
rare that when it does happen it is like finding a lot of buried piratical 
treasure on some desolate, desert island. It was so in the celebrated 
Fair will case. A dispatch from San Francisco announces that the 
Supreme Court of California has reversed its former decision given in 
the will case of the late Senator James G. Farr, and has declared the 
so-called ‘* trust clause ’’ in the will to be invalid. It appears that, by 
this decision, the fortune will be distributed to the heirs — Mrs. 
Hermann Oelrichs, Mrs. W. K. Vanderbilt, Jr., and Charles Fair. 

The will of Senator Fair left his estate in trust, the proceeds to go 
to his children, but the capital to be kept out of their hands. They 
combined to break the trust, and their contention was sustained by the 
Superior Court. 
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The trustees appealed and a few months ago the Supreme Court de- 
cided that the trust was valid and reversed the lower court. A rehear- 
ing was granted and the decision just referred to was the result. At 
the time of Senator Fair’s death the estate was valued at $15,000,000. 
Its value is now said to be $21,000,000, which, after about $500,000 in 
legacies has been paid, will be divided among the three children. 


A Jupce Apvances FROM THE BeEncn THE New ‘‘ UNWRITTEN 
Law’’ Ipga.— A press dispatch from Dallas, Texas, dated August 
24, says that Judge E. G. Bower of the Corporation Court fined 
Nason Davis, a negro, $100, the limit of the law, for insulting a white 
woman. He expressed from the bench his regret that he could not in- 
flict a more severe punishment. Davis and another negro stood on the 
sidewalk of Ervay street near Commerce, and as two white women 
walked along, Davis addressed improper remarks to them and compelled 
the women to walk to the edge of the curb to pass them. White wit- 
nesses of the scene called a policeman, and Davis was arrested. His 
companion escaped. In passing sentence on Davis Judge Bower said: — 

They have instituted some new proceedings up in Grayson County for negroes 
who insult white women. I am not prepared to say but that justice was carried 
out in the burning at the stake of Abe Wilder. The crime toward which you 
are tending, as shown by your actions, is one which, in the unwritten law of 
this country, is punishable either by hanging or burning. I fine you $100. I 


wish it were in my power to fine you $500. Your punishment should be 100 
lashes on your bare back. 


Briers. — Hon. Rospert A. BakewELt, for eight years judge of the 
St. Louis Court of Appeals, is living in retirement in St. Louis, at the 
age of seventy-five. It is said that he does not go out of his house, 
except to go to church, and that he consumes most of his time in his 
favorite diversion of reading the Greek and Latin classics. He also 
reads both French and modern Greek with ease. His habit of taking 
and reading newspapers printed in modern Greek has kept him quite 
familiar with European politics from the Russo-Greek standpoint. 
Judge Bakewell is literally enjoying a green old age. His heart is still 
young and fresh, and his affections warm. Nothing delights him more 
than to sit down with some of his friends and talk over old days. 
It is said that he sometimes sings to himself the song beginning 
‘friend of my better days.’’ During the eight years which Judge 
Bakewell spent on the bench of the St. Louis Court of Appeals, the 
court was always behind with its docket, and he performed the astonish- 
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ing feat of writing exactly one thousand opinions of the court in the 
space of seven years. And his opinions were none of them perfunctory ; 
they involved careful and thorough investigations and were of high 
grade. What a pity that a few such lawyers could not be put upon 
_ the benches of some of our lagging, dilatory courts! - - - - The 
gown question received an impetus in New York, by the resolution 
of all the justices of the Appellate Divisions of that State, to don 
gowns beginning with the 4th of March. If the wearing of gowns 
would put gray matter into the brains of judges, no one could object 

Henry Zeimer, a man who ran a divorce mill in New 
York City, which consisted in concocting a simulated defendant on 
whom process in divorce cases was served, and a simulated co-re- 
spondent, underwent a criminal trial before that stern priest of justice, 
Recorder Goff, and was sentenced to ten years in the penitentiary, 
thus receiving what has been called the ‘* buttend of the law.’’ Zeimer 
and his pals for a long time escaped the dues of justice, and reaped 
a great harvest. The deceased wife’s sister bill has agitated 
dear old England during our time, nearly as much as the Sepoy Rebel- 
lion and the South African War. The said bill, permitting a man to marry 
his deceased wife’s sister, passed the House of Commons perennially, 
but was always defeated in the Lords with the aid of the vote of those 
saintly and sainted members, the Lords Spiritual. On one occasion 
the Prince of Wales defied the Devil by going into the House of Lords 
and voting for the bill. Such marriages are legal in Canada, and the 
other day a bill was introduced by the Colonial Secretary in the House 
of Commons, making a marriage taking place in the Colonies with the 
sister of a deceased wife, legal in the event of the parties becoming 
domiciled in England. Lord Hugh Cecil, a son of Lord Salisbury, who 
poses as the champion of the High Church party in the House of Com- 
mons, attacked the bill, and succeeded in defeating it, thus greatly 
angering Mr. Chamberlain The Supreme Court of New Jersey 
the other day drove another nail in the coffin of one of those demagogic 
municipal ordinances, which confine the bidding upon public contracts 
to organized labor. A resolution of the Paterson Common Council 
instructed its Stationery Committee to confine all orders for municipal 
printing and advertising to establishments and newspapers recognizing 
the Typographical Unions. This ordinance was set aside by the Supreme 
Court as tending to monopoly by confining public bidding to a specific 
class, as imposing additional burdens upon the tax-payers, and as being 
hence void. The suit was procured by the proprietors of a newspaper 
of Paterson, called ‘‘ The Chronicle,’’ which newspaper employed ‘‘ non. 
union,”’ or ‘‘ scab’’ printers, and was hence excluded from bidding by 
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the ordinance. Decisions of this kind, — and they have been rendered 
wherever the question had been presented to an Appellate Court, — 
justify the courageous action of Hon. Jacob Klein, of the Missouri 
Circuit Court, in enjoining the execution of a contract for public 
printing in St. Louis, under an ordinance of this kind.’ - - - - 
A correspondent sends usa ghort sketch, and kindly tells us that we 
may apply the axe to it, or the torch either if we like. We have no 
time to lop and prune the articles of our contributors, however inter- 
esting. Articles should be made short enough, practical enough, and 
interesting enough to be read without any such help from the editor, 
who is generally loaded down and overworked like a beast of burden. 
We recall the case of an ambitious young man who wrote a poem and 
sent it to the editor of a newspaper. The concluding stanza began 
thus : — ; 

Let critics now all use their pens 

These lines for to amend. 

Some of our learned (or unlearned) contributors, in presuming upon 
our strength, capacity, availability, patience and good nature, come 
near the standard of this poetaster. And please take notice that, on 
this point, our swaviter in modo falls far short of our fortiter in 

The publishers of Webster’s International Dictionary have 
issued a handsome circular, showing what is said by the judges of 
different courts of our country with regard to the merits of that work. 
We notice that the Supreme Court of Massachusetts is represented by 
three of its justices only. We know that at least one of the justices 
of that court, whose name does not appear in this list, uniformly refuses 
to accept books which are presented to him upon the condition, ex- 
pressed or implied, that he give a certificate of their merits in return for 
the gift. If the publishers of that great work will send a copy of it to 
the American Law Review they will get such a review of it as its 
merits seem to deserve ; but no pledge will be made, or even intimated in 
advance, as to what that view will be. It may be favorable or unfavor- 
able, depending upon the condition of the liver of the reviewer at the 
particular time of his writing It is not generally known that the 
impostor Bertillon, who delivered the remarkable testimony in the Drey- 
fus trial, which is reviewed by our contributor Frank P. Blair in a former 
number of this Review, is not the Bertillon that devised the system of 
measurements for the purpose of identifying of criminals, called ‘‘ the 
Bertillon System,’’ but is a son of the author of that system. - - - - 
The other day a judge sitting in a criminal court, in England, in address- 
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ing the grand jurors, congratulated himself and the gentlemen of the 
grand jury, and said that they all might thank God that they lived in 
the year 1901, and not in the year 1801, because in the year 1801 
there were 160 offenses, including such crimes as pocket-picking, for 


Ernest Seton Thompson, the writer about animals, has procured an 
order from a justice of the Supreme Court of New York, changing his 
name to Ernest Thompson Seton. One of the grounds of his applica- 
tion was that there were too many Thompsons. We hope that the 
Smiths, Joneses, Browns and Johnsons, will nut make a combined rush 
on the courts to get their names changed on the same ground! 


Seton, send out! 
Doctor the thanes fly from me.”’ - - - 


Attorney General Know .ton, of Massachusetts, has recently given an 
opinion to the effect that, under the law of Massachusetts, a corpora- 
tion, —in the particular case a corporation organized under the laws of 
the State of Maine, — cannot act as an insurance broker. He found 
numerous expressions throughout the statutes of Massachusetts relat- 
ing to insurance which seemed to him to show that the legislature 
intended to grant such licenses to natural persons only 

Thorvald Sotsere, the Registrar of Copyrights, has issued ‘‘ Bulletins 


Number One and Number Two.’’ The first contains the copyright law of 
the United States, and the second contains directions for the registration 
of copyrights under the laws of the United States. These books, kept 
up to date with painstaking care, are of great value to authors, to 
publishers, and to their legal advisers, and mark a striking contrast 
between the present and the past management of the copyright 
office. 


‘¢A Marrer For THE Bar Association.’’ — Under this caption the 
New York Herald recently printed the following editorial: — 


The report of the Brooklya Rapid Transit Company shows that during the 
last year more than a million dollars was paid out for damages for personal in- 
juries and in defending such suits. It then makes the significant statement 
that ‘a large part of these excessive payments is unjustly exacted from the 
company by conditions which should be the concern of every good citizen, and 
which, if not mitigated, will not only pollute the fountain of justice but poison 
the morals of the community.” 

This obviously refers to the too prevalent practice of legal{harpies in pounc- 
ing upon any and every one injured with unsolicited offers‘and inducements to 
bring suit on contingent fees or a share in the spoils. It is even charged that 
the traffic is carried to the extent of trumped up evidence and jury trifling. 


which any of them might have been sentenced to death! - - - - Mr. 
| 

| | 


888 35 AMERICAN LAW REVIEW. 


The result is to instigate claimants who have no case and would not otherwise 
sue to foment abusive litigation and to congest the courts. It would be bad 
enough if this shyster business were confined to damage suits against railway 
corporations, but unfortunately there are complaints of it in other fields of 
litigation. 

The practice is a reproach to the legal profession which the Bar Association 
should work promptly and vigorously to remove. That railway corporations 
should be made to answer in damages to the victims of their negligence as the 
law provides goes without saying. Buta line is to be sharply drawn between 
proper actions brought by reputable lawyers for this purpose and the specula- 
tive suits hatched up by unscrupulous self-seeking attorneys, who prey upon 
their clients as well as the corporation sued. 2 

The Herald makes the mistake of assuming that the ‘‘ significant 
statement ’’ of the railway company which it prints within quotation 
points, is to be relied upon as absolute truth. 

The above editorial overlooks the fact that the statement which it 
accepts as true, is the statement of a party in interest. The number of 
accidents committed during the year in question, on the extensive lines 
of the Brooklyn Rapid Transit Company, is simply appalling, leading 
to the conclusion that many of its servants have no more care about 
killing a human being than they would have about killing a dog. The 
judges in Brooklyn have certainly been very conservative with regard 
to railway damage litigation. They have steadily set their faces against 
unfounded litigation of this kind, and possibly have exhibited a prej- 
udice against such actions which has worked injustice to meritorious 
plaintiffs. They often overstep the ordinary bounds which separate the 
province of the judge from that of the jury, and weigh evidence and 
direct nonsuits, where, in their opinion, the evidence clearly prepond- 
erates against the plaintiff. They go further — and this fault is also to 
be laid at the door of the Court of Appeals of that State — they accept 
the statements of the railway trainmen, usually made by men whose 
chief motive is to clear themselves from personal blame, as truth, and 
allow their statements to weigh against the evidence of the plaintiff, 
and grant nonsuits on the assumption that such statements are con- 
clusively to be believed. 

One portion of the above editorial, however, points to a great evil, to 
an evil which is a profound disgrace to the legal profession, and which 
exists not only in New York City, but in all large cities. We allude to 
the evil of running, drumming, and touting for damage suits. For 

- example, we know of a firm, and it is believed to be the practice of many 
others, which employ a species of agents called ‘‘ runners ’’ to look up 
damage suits and procure employment for the firm in prosecuting them. 
The firm has an arrangement with one of the yellow journals, by which, 
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as soon as a serious accident happens, the journal notifies the firm and 
the firm dispatches a ‘‘ runner ’’ to the scene of the accident, whose legs 
buzz so fast that instantaneous photography could not take a picture of 
him. He carries a card on which is printed the name and address of 
the firm of lawyers whose ‘‘ runner ’’ he is, together with a list of cases 
in which they have recovered damages before juries (without stating 
whether or not the judgments have been reversed), offering in each case 
the exact address of the plaintiff, so that inquiry may be made for 
verification. These cases are prosecuted on the best terms which the 
‘‘runner’’ can get for his firm, generally on a contingent fee, for, let 
us say, one-half the amount of the recovery. This makes the lawyer, 
in substance and effect, a party to the suit. This leads to subornation 
of perjury, which takes place in many instances,some of which have been 
discovered in time to avert a miscarriage of justice. Of this several 
undoubted instances have come under the attention of the writer, and 
the judges could relate many more. We recall one case where a vener- 
able lawyer, on discovering that his client had deceived him and put in 
his hands an action founded on the testimony of perjured witnesses, 
withdrew from it in open court. We recall another case where a plain- 
tiff claimed to have been injured by a trolley car running against his 
wagon, in which, when the trial took place, testimony of the most un- 
doubted character showed that he brought upon himself the injury by 
carelessly driving against a telegraph pole, and that no car ran against 
him or his team or vehicle at all. On the other hand, one notorious 
elevated railway company in New York City bas had such uniform suc- 
cess in its damage litigation as to lead the intelligent members of the 
bar to believe that it has acquired an undue influence over the judges. 
The well-known habit of railway companies of attaching to their law 
departments their own ‘‘ runners,’’ unscrupulous fellows whose office 
it is to look up and to work up testimony for them in damage suits, 
presents an abuse as flagrant, —and even more cruel, because its 
baneful effects are directed against the rights of widows and orphans, — 
than is presented by the spectacle of the ‘‘ runner’’ of the damage 
lawyer. If the Bar Association, or the Bar Associations, enter upon a 
crusade of reform with respect to damage litigation, they ought to look 


in both directions, and then, in the language of Hamlet, ‘‘ reform it 
altogether.’’ 


Untrorm Divorce Lecisiation. — At the request of the president of 
the Conference of Commissioners for the Promotion of Uniformity of 
Legislation in the United States, we print the following drafts of pro- 
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posed uniform divorce legislation, with comments thereon and with 
appended report of the Committee on Uniform Laws to the American 
Bar Association last year. The Conference invites criticism, favorable 
or adverse, and requests that communications be addressed to the 
president, Amasa M. Eaton, Providence, R. I. 


Drart or Prorosep Untrorm Divorce Law. — At the annual meet- 
ing of the Conference of Commissioners from the various States for 
Promoting Uniformity of Legislation in the United States, held at Den- 
ver in August, 1901, the Committee on Marriage and Divorce reported 
that no State had yet adopted the Uniform Act concerning divorce 
recommended by the previous year’s Conference. 

Nevertheless, the committee saw no reason for change in the act, 
except in form, concerning section 1: ‘‘ No divorce shall be granted for 

. any cause arising prior to the residence of the complainant or defendant 
in this State, which was not a ground for divorce in the State where the 
cause arose.’’ The objection has been made that this relates to cause 
for divorce, and therefore has properly no place in an act relating to 
procedure. 

While it is desirable to secure the passage of all the sections of the 
act recommended, there can be no objection to submitting section 1 
as a separate and independent act, for adoption by the various State 
legislatures. 

The committee therefore submitted the Uniform Act of last year as 
two acts, and recommended that the members of the Conference en- 
deavor to secure the passage of both by their respective State legisla- 
tures. This report was received and adopted, and in accordance 
therewith the two acts are to be submitted for passage to the various 
State legislatures in the following form: — 


AN Act TO EsTABLISH A LAW UNIFORM WITH THE LAws OF OTHER STATES 
RELATIVE TO MIGRATORY DIVORCEs. 


Section 1. No divorce shall be granted for any cause arising prior to the 
residence of the complainart or defendant in this State which was not a ground 
for divorce in the State where the cause arose. 

Sec. 2. The word ‘‘ divorce” in this act shall be deemed to mean divorce 
from the bond of marriage. 

Sec. 8. All acts and parts of acts inconsistent herewith are hereby repealed. 


An Act TO ESTABLISH A LAW UNIFORM WITH THE LAWS OF OTHER STATES 
RELATIVE TO DIVORCE PROCEDURE AND DIVORCE FROM THE BONDS OF 
MARRIAGE. 


Section 1. No person shall be entitled to a divorce for any cause arising in 
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this State, who has not had actual residence in this State for at least one year 
next before bringing suit for divorce, with a bona fide intention of making this 
State his or her permanent home. 

Sec. 2. No person shall be entitled to a divorce for any cause arising out 
of this State unless the complainant or defendant shall have resided within this 
State for at least two years next before bringing suit for divorce, with a bona 
fide intention of making this State his or her permanent home. 

Sec. 3. No persen shall be entitled to a divorce unless the defendant shall 
have been personally served with process, if within this State, or if without this 
State, shall have had personal notice duly proved and appearing of record, or 
shall have entered an appearance in the case; butif it shall appear to the satis- 
faction of the court that the complainant does not know the address nor the 
residence of the defendant and has not been able to ascertain either, after 
reasonable and due inquiry and search, continued for six months, after suit 
brought, the court or judge in vacation may authorize notice by publication of 
the pendency of the suit for divorce, to be given in manner provided by 
law. 

Sec. 4. No divorce shall be granted solely upon default nor solely upon 
admissions by the pleadings, nor except upon hearing before the court in open 
session. 

Sec. 5. After divorce either party may marry again, but in cases where 
notice has been given by publication only, and the defendant has not appeared, 
no decree or judgment for divorce shall become final or operative until six 
months after hearing and decision. 

Sec.6. Wherever the word ‘‘ divorce’’ occurs in this act, it shall be deemed 
to mean divorce from the bonds of marriage. 

Sec. 7. All acts and parts of acts inconsistent herewith are hereby re- 
pealed. 


Four divorce cases have been decided in the United States Supreme 
Court during the last year. The Committee on Marriage and Divorce 
reported to the Conference substantially as follows, in regard to these 
cases : — 


In Altherton v. Altherton it was decided that constructive notice 
upon the defendant in another State, of the pendency of a petition for 
divorce, reasonable precautions having been taken for giving notice to 
the respondent, as prescribed by the statutes of the State where the 
petition was filed, is suffcient. This shows that observance of the pro- 
visions of our act, with regard to constructive notice, where personal 
notice cannot be had, would be sustained as sufficient. 

In Bell v. Bell it was decided that no decree of divorce is valid, on 
constructive notice, where neither party is domiciled in the State grant- 
ing the decree of divorce. ‘ 

In Streitwolf v. Streitwolf it was decided that there had been no bona 
fide domicile in the State where the decree was obtained, and it was 
therefore invalid. 
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In Lynde v. Lynde it was decided there was no color for the conten- 
tion of the defendant that he was deprived by the decree of divorce, of 
his property, without due process of law, he having appeared and hav- 
ing been heard in the proceedings for alimony. 

This brief examination of so much of these cases as have a bearing 
upon our act, leads to the conclusion that nothing in them is at variance 
with our act, but, on the contrary, these decisions would seem to show 
that our act would be sustained. 


The report of the Committee on Uniform State Laws of the American. 
Bar Association to that Association, in 1900, was as follows: — 


Tt may not be out of place in this connection, for your Committee to saya 
word as to the purpose, wisdom and practicability and effect of this short, 
simple and most moderate act, which is the outcome of much deliberation and 
discussion, extending over three years’ sessions of the Conference. The act 
proposed attacks directly, and, we believe effectively, three of the greatest 
evils considered from a legal standpoint, of the present condition of our var- 
ious and conflicting divorce laws. First, it does away largely with the scandel 
of migratory divorces, Second, it prevents the wrong of speedy decrees 
against absent defendants, who may be ignorant of any suit pending. Third, 
it does away with the interstate confusion arising from some few States for- 
bidding remarriage, while a great majority of the States permit it. 

The first section will prevent a change of residence being made in order 
to procure a divorce for a cause that is not a ground for divorce in the State 
where the cause arose, but is a ground in the State to which the party 
moves. This measure will prevent each State from having its own citizens de- 
fying its laws by simply going temporarily to another State, obtaining a 
divorce there that could not be obtained in the home State, and then return- 
ing to the home State after having successfully evaded the law. Migratory 
divorces will thus be largely stopped, and each State will preserve it authority 
over the marital status of its own citizens. 

The next three sections on residence and service hardly need explanation 
to a body of lawyers. ‘*It is well-known that a fertile source of wrong do- 
ing in divorce is afforded where divorce can be obtained without the knowl- 
edge of the other party. Theoretically, no divorce should ever be granted un- 
til the court has adequate proof that the other party has had notice of the 
pendency of the complaint. 

“The object of the first part of Section 4 is to secure this notice and 
proof of it for the court. In practice, however, provision must be made for 
those cases where the opposite party cannot. be found. Not to provide for 
such a contingency would be simply to place a premium upon concealment — 
the party desirous of preventing divorce would simply go into hiding and 
then no divorce could be obtained, no matter how valid the reasons for 
granting it.’ (From Committee Report of Conference of 1899.) It seems 
to us that all reasonable means have been taken in this section to guard 
against fraud. A perusal of the proposed bill will show that with the six 
months’ notice required after suit brought, and the six months required be- 
fore the decree of judgment becomes operative, at least a year must elapse 
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before the divorce becomes final, in cases where the defendant is not person- 
ally served. 

As to remarriage, we believe the views of Mr. Nelson in his recent work on 
Divorce and Separation, vol. 2, page 566, are almost universally shared by the 
profession. 

“ The evident intent of these statutes is to prevent the guilty party from en- 
tering into another marriage. He having been unfaithful to the obligations of 
the first marriage, it is presumed that he is unfit to enter into a second 
marriage unless he reforms. But such prohibition is in fact a restraint of 
marriage. It leaves at large a person who by false representations may in- 
duce an unsuspecting woman to enterinto a void marriage; or ifthis does not 
occur, the unfortunate defendant who cannot marry is tempted to continue 
adulteries without incentive to reformation. A prohibition which restrains 
marriage, encourages adultery, leaves the party in a position to contract void 
marriages and takes away a natural incentive to reformation, should be held 
contrary to public policy. These considerations are sufficient to justify the 
repeal of such statutes.’’ 

If it is objected that this law would render the time necessary to acquire 
jurisdiction, shorter in some few States, it is to be remembered that, differ- 
ent from most uniform laws which require to be absolutely identical wher- 
ever adopted, the evident object of the bill and the result desired to be ob- 
tained would not render it necessary, in carrying out the intent of the act, 
to have that part of it relating to the time of residence, identical or the pres- 
ent time of residence lowered, in any instance. As any one State can defeat, 
in some respects, the purposes of this act, by not passing it, as much as 
though twenty allowed speedy divorces without the safeguards prescribed 
in this act, it seemed to the Conference, not wise to put the time limit of 
residence beyond that of the average of all of the States. 

Although this bill is simply a bill of procedure, it really goes to the sub- 
stance of the whole matter. Not only has the law of procedure, or the ad- 
jective law, always had a profound influence upon the substantive law, but 
it really becomes a part of the substantive law in this instance. 

The Conference has had under consideration a bill relating to the causes 
for divorce, but has not deemed it advisable to recommend it for passage at 
this time, first, because of the great divergance of opinion in regard to the 
nature of the marriage contract and what are just causes of divorce, and 
secondly, because such a bill presented at this time with the procedure act 
might tend to prevent any improvement in legislation on this important 
Subject. 


Fravuputent Actions For Divorce — A fraudulent divorce mill was 
recently unearthed in the City of New York. A lawyer by the name of 
Zeimer, was in the regular business of procuring divorces by perjury. 
In collusion with him was another alleged lawyer who passed under the 
name of Royal, alias Mason. This fellow would put in the customary 
paper appearance as attorney for the defendant. It was necessary to 
have a woman to figure as the co-respondent. They had a professional 
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co-respondent as a part of their machine. The procedure was very 
simple. Under the wretched practice obtaining in New York, when 
the case was at issue it would be sent to a referee for hearing and 
report. In other words, the proceeding, instead of being tried in open 
court and before a jury, as such cases should be tried, and as they are 
in some States tried, was smuggled up in a lawyer’s office. Upon his 
paper report the judge would grant the decree. Some of the other 
members of the gang ‘‘ squealed ’’ on Mason, and he was indicted, we 
suppose for subornation of perjury, and was tried before Recorder 
Goff and was sentenced to ten years in the penitentiary. The judges 
at Buffalo unearthed a similar divorce mill in that city. Although the 
procedure which we have derived from the ecclesiastical courts of En- 
gland remits divorce cases to trial before a single judge, yet if there is 
any case in the world where trial by jury would have had proper office, 
with the publicity attended by that mode of trial, it is in these cases. 


ATTORNEY-GENERAL BrewstTeEr’s SeveRE Retort — The Philadelphia 
Item tells the following anecdote : — 


Attorney-General Benjamin H. Brewster, whose face was terribly disfigured 
by scars, was once engaged in a case as attorney for the Pennsylvania Railroad, 
and the opposing counsel, in his closing speech, made a most brutal attack on 
him. 


‘* The dealings of the railroad,” he said, “ are as tortuous and twisted as the 
features of the man who represents it.” 


Brewster gave no outward sign that he felt this cruel blow until he had 
finished his argument. Then he said: — 

‘* For the first time in my life the personal defect from which I suffer has 
been the subject of public remark. I will tell you how I came by it. When I 
was five years of age I was one day playing with a younger sister when she fell 
into an open grate where a fire was burning. I sprang to her assistance, 
dragged her from danger, and in doing so I fell myself with my face upon the 
burning coals. When I was picked up my face was as black ’’ — and his flager 
transfixed his antagonist — “‘as that man’s heart.”’ 


Women as Lawyers. — ‘‘ Sir John Cockburn,’’ says the London 
Law Journal, ‘‘ moved the following resolution in Gray’s Inn Hall on 
the ‘ Ladies’ Night’ of the Gray’s Inn Debating Society: ‘That the 
time has arrived when women should be admitted into the legal pro- 
fession.’ Mr. Rentoul, K. C., M. P., who opposed the resolution in an 
amusing speech, urged that a handsome lady barrister would exercise 
an unfair influence upon juries. He stated that a barrister was once 
engaged in a running down case, in which defeat was staring him in the 
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face. Hisclient and his witnesses, being members of the costermonger 
fraternity, had cut anything but an impressive figure in the witness 
box. It suddenly occurred to him that his two handsome sisters had 
come to see him conduct thecase. To their utter amazement, he called 
them as witnesses, put a few irrelevant questions to them without dis- 
closing his relationship to them, asked them whether they saw the 
accident, and immediately they replied ‘ No,’ brought the examination 
to a close. ‘ These fascinating ladies,’ said Mr. Rentoul, ‘ made a 
visible impression upon the jury; they gave tone to all the other wit- 
nesses, and my friend won his case.’ Notwithstanding Mr. Rentoul’s 
eloquence and wit, the resolution moved by Sir John Cockburn was 
carried. Judge Merlin presided over the discussion, in which several 
ladies took part.’’ 

If the ‘‘ fascinating ladies,’’ as witnesses, had such an effect upon a 
jury of men as to make them decide the case without regard to the law 
or the evidence, would it not be well to have a portion of the jury com- 
posed of women, who would not be influenced by ‘‘ fascinating ladies ”’ 
and disregard their oaths and decide the case without regard to the law 
or evidence ? — Chicago Legal News. 


Cusan Courts Corrurt.—A recent press dispatch from London 


says: 

The Times publishes to-day a long article from a correspondent in Cuba, who 
highly praises the progress of the island in material welfare under the govern- 
ment of the United States, but complains that the courts of justice are as cor- 
rupt as under the Spanish régime, and that both the urban and rural police are 
inadequate and inefficient. 


Borer Lawyers Practice in Lonpon. —A press dispatch 
from London, dated October 19, says: — 


Many persons were surprised to find that Dr. Krause, the former governor 
of Johannesburg, who was arrested here on the charge of treason, was a mem- 
ber of the English Bar. Asa matter of fact, however, there are so many men 
who were formerly subjects of the Transvaal Republic and the Orange Free 
State who are now seeking to practice at the English Bar that their claims are 
to be considered shortly by the Joint Discipline Committee of the Four Inns of 
Court. The committee will have to determine whether the legal status of some 
of the applicants is that of an alien, an alien enemy, a rebel, a traitor, ora 
British subject. 


A Georeia Jupce Enps a Cuurcu Triar with Prayer. — A dispatch 
from Swainsboro, Georgia dated July 27, says: The unusual spectacle 
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of a court closing a feud trial with prayer is reported from Emanuel. 
This connty is the home of the old Sulzberger colony that came over 
with Oglethorpe and has always had a strong religious character. A 
feud arose in one of the churches as to the preacher, one in nailing up 
the building and the other breaking in. The case came up as one for 
disturbing religious worship. The last witness was Mrs. Laitoch, ninety 
years old, who had led the movement for opening the church by force. 
The presiding judge moved by the woman’s age and earnestness, asked 
the Rev. Emanuel if he wanted to press the case. The latter said 
‘* No,’’ and asked all to kneel in a prayer of reconciliation. This was 


joined in by judge, jury, solicitor and people, whereupon recess was 
taken. 


Present McKintry as a Lawyer. — One of the many apprecia- 
tive sketches of the late President McKinley says: — 


After the war Major McKinley returned to his home in Mahoning County, O., 
and studied law. He completed his studies at Albany, N. Y., and in 1867 was 
admitted to the bar in his native State. He began practice at Canton, which 
he then made his permanent home. As a lawyer he was successful from the 
start, and soon established a reputation for devotion to the interests of his 
clients and for the care with which he prepared his cases. It was said of him 
that to the smallest case in which he was retained he would devote sufficien 
time and study to master every detail. His first public office was that of Prose- 


cuting Attorney of his county, an office in which he made a record for courage- 
ous and conscientious devotion to duty. 


AnnuaL Report oF THE JupGE ApvocaTE GENERAL. — A press 
synopsis of the report of the Judge Advocate General of the Army for 
the year ending June 30 last, shows that the number of trials in the 
army was less by near eleven per cent than during the preceding year. 
There were 6,065 military trials, 600 fewer than in 1899-1900; of these, 
16 were trials of commissioned officers, and 6,049 enlisted men; 4,806 
of the latter were regulars, 1,167 volunteers. Ten of the officers were 
convicted ; 2,228 men were sentenced to dishonorable discharge; 4 
men were sentenced to death for murder, 2 for desertion. Only one 
man was hanged, however, while the other three murderers had their 
sentences changed to imprisonment for life. The two deserters were 
let off by the President with terms of five and seven years’ imprison- 
ment. 


In the Philippines military commissions sat on many occasions to try 
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Filipino prisoners, numbering 980; 729 were convicted, and 202 ac- 
quitted. Death sentences were imposed in 242 cases, and executed in 
101; in most of the remaining cases, the sentences were commuted to 
imprisonment for from fifteen years to life. Murder led to most of 
these trials, while violation of the laws of war was the accusation in 
many other instances. The report is favorable, as indicating a very 
good state of discipline in the army despite the conditions of war under 
which half of its strength was serving during the last year. 


Tue Cuurcu Doctrine Concerninc MarriaGe. — In the 
recent Episcopal General Convention, held at San Francisco, they came 
very near adopting the following canon. It passed the House of 
Bishops, but was finally defeated in the House of Deputies by the votes 
of the lay delegates : — 

No minister shall solemnize a marriage between any two persons unless 
nor until by inquiry he shall have satisfied himself that neither person is hus- 
band or wife of any other person then living, nor has been husband and wife of 
any other person then living; unless the former marriage was annulled by a de- 


cree of some civil court of competent jurisdiction for cause existing before 
such former marriage. 


The foregoing canon is said to be designed as a protest against lax 


ideas concerning the marriage relation. It is in fact cruel and wicked. 
No legislature within the United States, outside of North Carolina, 
would ever think of passing such a law. It makes the innocent victim 
of marriage infidelity or cruelty, who has been obliged to procure a 
divorce for that reason, ineligible for remarriage and doomed to a 
choice between celibacy and unlawful cohabitation. The passage of the 
above canon by the House of Bishops furnishes proof of the extent to 
which bigotry can drive every just and generous sentiment out of 
the human heart. One feature of that religious convention affords a 
striking contrast with some points in the history of the Founder. Jesus 
rode into Jerusalem on an ass. Pierpont Morgan took a company of 
distinguished guests, bishops and doctors of divinity, across the con- 
tinent in a special palatial railway train. Jesus turned water into wine 
to enliven the guests at a wedding feast. The wine which he made cost 
nothing. Pierpont Morgan enlivened his guests with wine bought at 
Sherry’s at such a price that it was worth $4aglass! And the dinners 
whieh he served to them were gotten up, like the wine, in utter oblivion 
of expense. But he had the sense, the justice, the decency, and the 
mercy to vote against the infamous canon above quoted. 
VOL. XXXV. 57 
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Annvat Crimes AND CASUALTIES IN THE Post Orrice DEPARTMENT. — 
According to the statistics compiled in the office of the Chief Inspector 
of the Post Office Department 1,635 post offices were robbed during 
the fiscal year ending June 30, 1901, and 643 were destroyed by fire, 
and seventy-one postal cars were wrecked and burned. Robbers held 
up thirty-seven stage coaches ; three mail wagons were looted, 656 mail 
pouches were stolen and 743 were cut, intentionally or otherwise, and 
158 street and rural letter boxes were rifled: 


Use or A TELEPHONE IN A SILK Hat FoR THE PuRPOSE OF PROcUR- 
inc Eviwence. — The report of the Chief Inspector of the Post Office 
Department contains, according to a Washington press dispatch, the 
the following curious statement : — 


In connection with the work of the inspector’s office a story is toid of a 
young attorney who unwittingly gave evidence against himself. He had writ- 
ten an obscene letter to a married woman and was suspected by her husband, 
who accused him of the act. Leading him into an inner office, locking the doors 
and displaying a loaded revolver, the attorney admitted his crime and taunted 
his victim. How to trap him was a question, as he denied the charge in public, 
but laughed at the man in private. After the expenditure of much thought, a 
miniature telephone was contrived, with an almost invisible transmitter, in the 
top of a silk hat worn by the aggrieved husband, with an insulated fine gold 
wire, connecting with a receiver in the possession of a postal inspector. An- 
other visit was paid to the attorney’s office and again behind his closed doors 
he acknowledged repeatedly that he had sent the letter. But this time the 
inspector at the other end of the telephone heard every word. When confronted 
with the evidence the man broke down and confessed. 


Ex Proprio VicorE Hawau.—The Supreme Court of Hawaii 
has recently held that during the period between the annexation of the 
islands to the United States and the establishment of territorial govern- 
ment, persons accused of crime could be lawfully prosecuted without 
the intervention of a grand jury and could be convicted by nine out of 
twelve jurors. The court accordingly has ordered the arrest of seven 
defendants who were released on the habeas corpus granted by Judge 
Grear. 


Lorp Morris anpD THE Doctor. — The legal editor of the Philadelphia 
Item bas raked from oblivion the following capital anecdote: — 


Lord Morris, of the Irish bench, whose procedure was more noted for wit 
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than for judicial dignity, was once trying a case at Coleraine, in which damages 
were claimed of a veterinary surgeon for having poisoned a valuable horse. 
The issue depended upon whether a certain number of grains of a certain drug 
could be safely administered to the animal. A dispensary doctor proved that 
he had often given eight grains to a man, from which it was to be inferred that 
twelve for a horse was not excessive. 

‘s Never mind yer eight grains, docthor,”’ said the judge. ** We all know that 
some poisons are cumulative in effect, and ye may go to the edge of ruin with 
impunity. But tell me this: The twelve grains — wouldn’t they kill the devil 
himself if he swallowed them?” 

The doctor was annoyed and pompously replied: 

‘* I don’t know my lord; I never had him for a patient.” 

From the bench came the answer: 

* Ah, no, docther, ye niver had, more’s tke pity. The old bhoy’s still alive.’’ 


Unsworn StaTEMENts By CounsEL. — We take the following from the 
Law Journal, of London, adding that we know of no law applicable in 
the United States which allows counsel the privilege of making unsworn 
statements in the nature of evidence influencing the rights of parties in 
judicial proceedings; though, in case of members of the bar called as 
witnesses, it is the practice in some parts of the country for counsel on 


the other side courteously to waive the administration of an oath : — 

Sir Edward Clarke has again exercised the privilege of counsel to make an 
unsworn statement from his place at the bar in connection with legal proceed- 
ings in which he was engaged. He mentioned that Sir Fitzroy Kelly had de- 
clined to allow him to go into the witness box when his testimony was required 
as to what had taken place in another case, and he might have added that ina 
divorce case in 1895 it was recognized by Mr. Justice Barnes to be his right to 
make a statement from the bar, and not in the witness-box on oath. In the 
case of Kempshall v. Holland, which came before the Court of Appeal in 1895, 
Mr. Witt was allowed to make an unsworn statement as to the circumstances 
in which he ¢ ffected a compromise at the trial. ‘‘ The Court,’’ said Lord Esher, 
** places implicit confidence in the statements of a counsel, and when the court 
requires information as to anything that has taken place in a case in which he 
appeared, our practice is to ask him to attend and state to the court what 
occurred.’’ Later in the same year, in Hickman v. Berens, similar course was 
adopted by Mr. Justice Kekewicb, who allowed a barrister who had appeared 
before an official referee to state from his place at the bar what occurred in 
connection with the terms of a compromise; but on this occasion the barrister 
was formally briefed for the purpose of making his statement. Mr. Justice 
Bruce, who tried the case in which Sir Edward Clarke was made a statement 
the other day, was anxious that the occasion shduld not be regarded as a pre- 
cedent, and there is still some degree of uncertainty as to whether the privilege 
should not be limited to later proceedings in the cause itself in which the sub- 
ject-matter of the proposed statement arose. 
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Sureticiry or Japanese Divorce. — According to the Japanese 
Times, the following are the texts of letters, bearing a recent date, ex- 
changed between an aggrieved husband and his delighted successor, 
both of Azuma-mura, Ashikaga district, Tochigi prefecture : — 


Mr. Sokichi Yamamoto: 

Sir: You have been guilty of improper flirtations with my wife, Tsune, 
and the affair has greatly grieved me. For this reason I have made various 
complaints against you for your offensive conduct, through the members of 
our communal body, and you have sent me endless apologies; but as I find 
them unsatisfactory, I have like a man decided to get rid of my wife and I 
do herewith give and transfer her to you. Henceforth I will not entertain 
any lingering affection for the woman, and in proof thereof, witness my signa- 
ture. KAMEKICHI FUJIKAWA. 
Mr. Kamekinchi Fujikawa: 

Sir: It is undisputably true that I have been guilty of intimacy with your 
beloved wife, and on that account I have sent you apologies through the mem- 
bers of our communal body. You have, however, steadfastly refused to for- 
give, and have instead forwarded your wife tome. As it is your will, I beg 
herewith to acknowledge receipt and transferrence of said wife, etc. 


An EpvucaATIONAL QUALIFICATION FOR THE ELECTIVE FRANCHISE. — 
Attention has been strongly drawn to this subject by the adoption of 
constitutional amendments in the Southern States ; designed professedly 
to disqualify the ignorant negroes from voting, while allowing the 
ignorant whites to vote. It was recently stated in the New York Sun 
that Connecticut and Massachusetts are the only Northern States that 
have provided by constitutional provision this test for the suffrage. 
_ This was a mistake. California adopted such a constitutional provision 
by a vote of the people in 1894. Strangely enough, the illiterate voters 
did not rally in opposition to the amendment at all. It was passed by 
the almost unanimous vote of those who voted with reference toit. It 
is noticeable that some of these constitutional provisions are so framed 
as to exclude from the elective franchise non-English foreigners. That 
of Connecticut, for example, adopted in 1897, reads as follows : — 

Every person shall be able to read the English language and any article of 


the Constitution or any section of the statutes of the State before being 
admitted as an elector. 


Sratistics oF Rattway Accipents. —The Interstate Commerce 
Commission has issued, under date of July 11, 1901, an abstract of 
statistics of the railways of the United States for the year ending June 
30, 1900; and those statistics are published in full in the annual report 
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of the Interstate Commerce Commission, which has just been received. 
The following is the abstract of the statistics respecting railway 
accidents : — 


The total number of casualties to persons on account of railway accidents 
during the year ending June 30, 1900, was 58,185. The aggregate number of 
persons killed in consequence of railway accidents during the year was 7,865, 
and the number injured was 50,320. Of railway employés 2,550 were killed, 
and 39,643 were injured. With respect to the three general classes of employés, 
these casualties were distributed as follows: Trainmen, 1,396 killed, 17,571. 
injured; switchmen, flagmen and watchmen, 272 killed, 3,060 injured; other 
employés, 882 killed, 19,012 injured. The casualties toemployés resulting 
from coupling and uncoupling cars were: Number killed, 282; injured, 5,229. 
The corresponding figures for the preceding year were: Killed, 260; injured, 
6,765. 

The casualties from coupling and uncoupling cars are divided as follows: 
Trainmen, killed 188, injured 3,803; switchmen, flagmen and watchmen, killed 
77, injured 1,264; other employés, killed 17, injured 162. The casualties due 
to falling from trains and engines are assigned as follows: Trainmen, killed 412, 
injured 3,359; switchmen, flagmen and watchmen, killed 45, injured 501; other 
employés, killed 72, injured 565. The casualties to the same three classes of 
employés from collisions and derailments were as follows: Trainmen, killed 
380, injured 1,867; switchmen, flagmen and watchmen, killed 11, injured 141; 
other employés, killed 70, injured 445. 

The number of passengers killed during the year was 249, and the number 
injured 4,128. The corresponding figures for the previous year were 239 
Killed and 3,442 injured. In consequence of collisions and derailments 88 
passengers were killed and 1,743 injured. The total number of persons other 
than employés and passengers, killed was 5,066, injured, 6,549. These 

‘ figures include casualities to persons classed as trespassers, of whom 4,680 
were injured. The total number of persons killed at highway crossings was 
750, injured 1,350, distributed as follows: Employés, 20 killed; 53 injured; 
passengers, 1 killed, 3 injured; other persons trespassing, 171 killed, 204 
injured; not trespassing, 558 killed, 1099 injured. The number of persons 
killed at stations was 521, injured 3,836. This statement covers: Employés, 
killed 113, injured 2,570; passengers, killed 34, injured 646; other persons tres- 
passing, killed 388, injured 393; not trespassing, killed 36, injured 227. The 
summaries giving the ratio of casualties show that 1 out of every 393 em- 
ployés was killed, and 1 out of every 26 employés was injured. With refer- 
ence to trainmen — including in this term enginemen, firemen, conductors, and 
other trainmen —it is shown that 1 was killed for every 137 employed, and | . 
was injured for every 11 employed. One passenger was killed for every 
2,316,648 carried, and one injured for every 139,740 carried. Ratios based upon 
the number of miles traveled, however, show that 64,413,684 passenger-miles 
were accomplished for each passenger killed, and 3,885,418 passenger-miles 
accomplished for each passenger injured. The corresponding figures in these 
latter ratios for the year ending June 30, 1899, were 61,051,580 and 4,239,200 
passenger-miles for each passenger killed and each passenger injured, 
respectively. 

One summary shows that in the course of thirteen years ending June 30, 
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1900, in consequence of railway accidents, 86,277 persons were killed and 
469,027 persons injured. The injuries reported varied from comparatively 
trivial injuries to those of a fatal character. The casualties for the period 
mentioned occurred to persons as follows: Employés killed 38,340, injured 
361,789; passengers killed 3,485, injured 37,729, injured 37,629; other persons 
(including trespassers) killed 54,452 injured 69,509. 


Law Poerry. — Mr. Wittiam R. Davis, an attorney 
of Oakland, California, having received from the Bancroft-Whitney 
Company, of San Francisco, a copy of their new California Code of 
Civil Procedure, wrote to them as follows: — 


GENTLEMEN: Your punctuality in delivering the new Civil Procedure before 
breakfast this morning draws this check from me without reluctance — and 
these remarks: — 

It’s just the thing I long have sought, 
And mourned because I had it not. 
The print and bind are ’way aloft — 
High mark of Whitney and Bancroft. 


The stuff itself is awful good, 

Gives heaps and heaps of thought for food; 
And Pom roy, working, worthy son, 
Though number two is number one. 


Press on the work, in evolution, 
Till th’ annotated Constitution 
Stands forth beside the four fine Codes — 
And then I’ll write you no more odes. 
— Wo. R. Davis. 


To which the Bancroft-Whitney Company, ‘‘in like gamesome 
mood,’’ replied: — 


We just received your timely ode, 
As you received the Pom’roy Code. 
At first we thought it rather rash, 
Until we saw your check for cash. 


The Civil Code will soon appear, 
And then the Penal ends this year, 
Except with Notes the Constitution 
Will end just now the “ evolution.” 


But later on when laws are fixed 

In places that are now so mixed, 

The Code Political, without flaws, 
Completes the work with General Laws. 
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CHARTER OF THE Unitep States STEEL Corporation: CERTIFICATE OF 
AMENDMENT OF ORIGINAL CERTIFICATE OF INCORPORATION. — Our readers 
will be interested in having before them in full the charter of the great- 
est private corporation that was ever organized in the United States, 
and one of the greatest that was ever in the world, since civilization be- 
gan. The organization took place under the laws of New Jersey. For 
this document we are indebted to the Corporation Trust Company, of 
Jersey City, N. J.:— 


AMENDED CERTIFICATE OF INCORPORATION OF UNITED StTaTEs STEEL 
- CORPORATION. 


We, the undersigned, in order to form a corporation for the purposes here- 
inafter stated, under and pursuant to the provisions of the Act of the Legisla- 
ture of the State of New Jersey entitled ‘‘An Act concerning Corporations 
(Revision of 1896),’’ and the acts amendatory thereof and supplemental thereto, 
do hereby certify as follows: — 

I. The name of the corporation is 


Unitep States STEEL CORPORATION. 


II. (Here follows the location of the principal office in New Jersey, and the 
name of the agent therein and in charge thereof). 

III. The objects for which the corporation is formed are: 

To manufacture iron, steel, manganese, coke, copper, lumber and other 
materials, and all or any articles consisting, or partly consisting, of iron, steel, 
copper, wood or other materials, and all or any products thereof. 

To acquire, own, lease, occupy, use or develop any lands containing coal or 
iron, manganese, stone or other ores, or oil, and any wood lands, or other lands 
for any purpose of the company. 

To mine or otherwise to extract or remove, coal, ores, stone and other min- 
erals and timber from any lands owned, acquired, leased or occupied by the 
company, or from any other lands. 

To buy and sell, or otherwise to deal or to traffic in iron, steel, manganese, 
copper, stone, ores, coal, coke, wood, lumber and other materials, and any of 
the products thereof, and any articles consisting or partly consisting thereof. 

To construct bridges, buildings, machinery, ships, boats, engines, cars and 
other equipment, railroads, docks, slips, elevators, water works, gas works, 
and electric works, viaducts, aqueducts, canals and other water-ways, and any 
other means of transportation, and to sell the same, or otherwise to dispose 
thereof, or to maintain and operate the same, except that the company shall 
not maintain or operate any railroad or canal in the State of New Jersey. 

To apply for, obtain, register, purchase, lease or otherwise to acquire, and 
to hold, use, own, operate and introduce, and to sell, assign or otherwise to 
dispose of, any trade-marks, trade-names, patents, inventions, improvements 
and processes used in connection with or secured under letters-patent of the 
United States, or elsewhere or otherwise, and to use, exercise, develop, grant 
licenses in respect of, or otherwise to turn to account any such trade-marks, 
patents, licenses, processes and the like, or any such property or rights. 

To engage in any other manufacturing, mining, construction or trausporta- 
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tion business of any kind or character whatsoever, and to that end to acquire, 

hold, own and dispose of any and all property, assets, stocks, bonds and rights 

of any and every kind, but not to engage in any business hereunder which shall 

require the exercise of the right of eminent domain within the State of New . 
Jersey. 

To acquire by purchase, subscription or otherwise, and to hold or to dispose 
of, stocks, bonds or any other obligations of any corporation formed for, or 
then or theretofore engaged in or pursuing, any one or more of the kinds of 
business, purposes, objects or operations above indicated, or owning or holding 
any property of any kind herein mentioned, or of any corporation owning or 
holding the stocks or the obligations of any such corporation. 

To hold for investment, or otherwise to use, sell or dispose of, any stock, 
bonds or other obligations of any such other corporation; to aid in any man- 
ner any corporation whose stock, bonds or other obligations are held or in any 
manner guaranteed by the company, and to do any other acts-or things for the 
preservation, protection, improvement or enhancement of the value of any such 
stock, bonds or other obligations, or to do any acts or things designed for any 
such purpose; and, while owner of any such stock, bonds or other obligations, 
to exercise all the rights, powers and privileges of ownership thereof, and to 
exercise any and all voting power thereon. 

The business or purpose of the company is from time to time to do any one 
or more of the acts and things herein set forth; and it may conduct its busi- 
ness in other States, and in the Territories, and in foreign countries, and 
may have one office, or more than one office, and keep the books of the com- 
pany outside of the State of New Jersey, except as otherwise may be provided 
by law; and may hold, purchase, mortgage and convey real and personal prop- 
erty, either in or out of the State of New Jersey. 

Without in any particular limiting any of the objects and powers of the cor- 
poration, it is hereby expressly declared and provided that the corporation 
shall have power to issue bonds and other obligations in payment for property 
purchased or acquired by it, or for any other object in or about its business; 
to mortgage or pledge any stocks, bonds or other obligations, or any property 
which may be acquired by it, to secure any bonds or other obligations by it 
issued or incurred; to guarantee any dividends, or bonds, or contracts, or other 
obligations; to make and perform contracts of any kind and description and in 
carrying on its business, or for the purpose of attaining or furthering any of 
its objects, to do any and all othef acts and things, and to exercise any and all 
other powers which a copartnership or natural person could do and exercise, 
and which now or hereafter may be authorized by law. 

IV. The total authorized capital stock of the corporation is eleven hundred 
million dollars ($1,100,000,000), divided into eleven million shares of the par 
value of one hundred dollars each. Of such total authorized capital stock, five 
million five hundred thousand shares, amounting to five hundred and fifty mill- 
ion dollars, shall be preferred stock, and five million five hundred thousand 
shares, amounting to five hundred and fifty million dollars, shall be common 
stock. 

From time to time, the preferred stock and the common stock may be in- 
creased according to law, and may be issued in such amounts and proportions 
_ as shall be determined by the board of directors, and as may be permitted by 
law. 


J 
¥ 
q 
a 
a 
4 
q 
q 
a 
i 
q 
q 
{ 


NOTES. 905 


The holders of the preferred stock shall be entitled to receive when and as 
declared, from the surplus or net profits of the corporation, yearly dividends 
at the rate of seven per centum per annum, and no more, payable quarterly on 
dates to be fixed by the by-laws. The dividends on the preferred stock shall be 
cumulative, and shall be payable before any dividend on the common stock shall 
be paid or set apart; so that, if in any year dividends amounting to seven per 
cent shall not have been paid thereon, the deficiency shall be payable before 
any dividends shall be paid upon or set apart for the common stock. 

Whenever all cumulative dividends on the preferred stock for all previous 
years shall have been declared and shall have become payable, and the accrued 
quarterly installments for the current year shall have been declared, and the 
company shall have paid such cumulative dividends for previous years, and 
such accrued quarterly installments, or shall have set aside from its surplus or 
net profits a sum sufficient for the payment thereof, the board of directors may 
declare dividends on the common stock, payable then or thereafter, out of any 
remaining suplus or net profits. 

In the event of any liquidation or dissolution or winding up (whether volun- 
tary or involuntary) of the corporation, the holders of the preferred stock shall 
be entitled to be paid in full both the par amount of their shares, and the un- 
paid dividends accrued thereon, before any amount shall be paid to the holders 
of the common stock; and after the payment to the holders of the preferred 
stock of its par value, and the unpaid accrued dividends thereon, the remaining 

-assets and funds shall be divided and paid to the holders of the common stock 
according to their respective shares. 

V. The names and post-office addresses of the incorporators, and the number 
of shares of stock for which severally and respectively we do hereby subscribe 
(the aggregate of our said subscriptions being three thousand dollars, is the 
amount of capital stock with which the corporation will commence business), 
are as follows :— 


(Here follow the names and post-office addresses of each of the incorporators, 
and the number of shares of stock subscribed for by each. ] 

VI. The duration of the corporation shall be perpetual. 

VII. The number of directors of the company shall be fixed from time to 
time by the by-laws; but the number if fixed at more than three, shall be some 
multiple of three. The directors shall be classified with respect to the time 
for which they shall severally hold office by dividing them into three classes, 
each consisting of one-third of the whole number of the board of directors. 
The directors of the first class shall be elected fora term of one year; the 
directors of the second class for a term of two years; and the directors of the 
third class for a term of three years; and at each annual election the succes- 
sors to the class of directors whose terms shall expire in that year shall be 
elected to hold office for the term of three years, so that the term of office of 
one class of directors shall expire in each year. 

The number of the directors may be increased as may be provided in the 
by-laws. In case of any increase of the number of the directors the additional 
directors shall be elected as may be provided in the by-laws by the directors 
or by the stockholders at an annual or special meeting; and one-third of their 
number shall be elected for the then unexpired portion of the term of the 
directors of the first class, one-third of their number for the unexpired por- 
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tion of the term of the directors cf the second class, and one-third of their 
number for the unexpired portion of the term of the directors of the third 
lass, so that each class of directors shall be increased equally. 

In case of any vacancy in any class of directors through death, resignation, 
disqualification or other cause, the remaining directors, by affirmative vote of 
& majority of the board of directors, may elect a successor to hold office for 
the unexpired portion of the term of the direct or whose place shall be vacant, 
and until the election of a successor. 

The board of directors shall have power to hold their meetings outside 
of the State of New Jersey at such places as from time to time may be desig- 
nated by the by-laws or by resolution of the board. The by-laws may pre- 
scribe the number of directors necessary to constitute a quorum of the board 
of directors, which number may be less than a majority of the whole number of 
the directors. 

Unless authorized by votes given in person or by proxy by stockholders hold, 
ing at least two-thirds of the capital stock of the corporation, which is repre- 
sented and voted upon in person or by proxy at a meeting specially called for 
that purpose, or at an annual meeting, the board of directors shall not mort- 
gage or pledge any of its real property, or any shares of the capita stock of 
any other corporation; but this prohibition shall not be construed to apply to 
the execution of any purchase-money mortgage or any other purchase-money 
lien. 

As authorized by the act of the legislature of the State of New Jersey, 
passed March 22, 1901, amending the seventeenth section of the act concerning 
Corporations (Revision of 1896), any action which theretofore required the 
consent of the holders of two-thirds of the stock at any meeting, after notice 
to them given, or required their consent in writing to be filed, may be taken 
upon the consent of, and the consent given and filed by, the holders of two- 
thirds of the stock of each class represented at such meeting in person or by 
proxy. 

Any otticer eiected or appointed by the board of directors may be removed 
at any time by the affirmative vote of a majority of the whole board of di- 
rectors. 

Any other officer or employé of the company may be removed at any time by 
vote of the board of directors, or by any committee or superior officer upon 
whom such power of removal may be conferred by the by-laws or by vote of the 
board of directors. 

The board of directors, by the affirmative vote of a majority of the whole 
board, may appoint from the directors an executive committee, of which a ma- 
jority shall constitute a quorum; and, to such extent as shall be provided in 
the by-laws, such committee shall have and may exercise all or any of the 
powers of the board of directors, including power to cause the seal of the cor- 
poration to be affixed to all papers that may require it. 

The board of directors, by the affirmative vote of a majority of the whole 
board, may appoint any other standing committees, and such standing com- 
mittees shall have and may exercise such powers as shall be conferred or 
authorized by the by-laws. 

The board of directors may appoint not only other officers of the company, 
but also one or more vice-presidents, one or more assistant treasurers, and one 
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or more assistant secretaries; and, to the extent provided in the by-laws, the 
persons so appointed respectively shall have and may exercise all the powers 
of the president, of the treasurer and of the secretary respectively. 

The board of directors shall have power from time to time to fix and to de- 
termine and to vary the amount of the working capital of the company; and to 
direct and determine the use and disposition of any surplus or net profits over 
and above the capital stock paid in; and in its discretion the board of directors 
may use and apply any such surplus or accumulated profits in purchasing or 
acquiring its bonds or other obligations, or shares of its own capital stock, to 
such extent and in such manner and upon such terms as the board’of directors 
shall deem expedient; but shares of such capital stock so purchased or acquired 
may be resold, unless such shares shall have been retired for the purpose of 
decreasing the company’s capital stock as provided by law. 

The board of directors from time to time shall determine whether and to 
what extent, and at what times and places, and under what conditions and 
regulations, the accounts and books of the corporation, or any of them, shall 
be open to the inspection of the stockholders, and no stockholder shall have 
any right to inspect any account or book or document of the corporation, 
except as conferred by statute or authorized by the board of directors or by a 
resolution of the stockholders. 

Subject always to by-laws made by the stockholders, the board of directors 
may make by-laws, and, from time to time, may alter, amend or repeal any 
by-laws; but any by-laws made by the board of directors may be altered or 
repealed by the stockholders at any annual meeting, or at any special meeting, 
provided notice of such proposed alteration or repeal be included in the notice 
of the meeting. 


In WITNESS WHEREOF, we have hereunto set our hands and seals the 23d 
day of February, 1901. 


[Signatures of Incorporators. ] 
(Acknowledgment. ] 


5. The written assent and signatures of all the incorporators and stock- 
holders of said United States Steel Corporation to the foregoing amendments 
and changes is hereto appended. 

In WITNEss WHEREOF, the said United States Steel Corporation has caused 
this certificate to be signed by its president, and its secretary, and its corporate 
seal to be hereto affixed, this Ist day of April, 1901. 


[Signatures of President and Secretary, and Corporate Seal. | 
(Acknowledgment. 


We, the undersigned, being all the incorporators and stockholders of the 
United States Steel Corporation, having, at a meeting regularly called for that 
purpose, voted in favor of the changes and amendments set forth in the above 
certificate, do now, pursuant to law, hereby give our written consent to the 
said changes and alterations. 


Witness our hands this lst day of April, A. D. 1901. 


(Here follow signatures of Incorporators and Stockholders. } 
(Acknowledgment. ] 
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NOTES OF RECENT DECISIONS. 


TELEGRAPHS — AGENCY OF SENDER FOR RECEIVER — Privity or Con- 
tract. —In Coit v. Western U. Tel. Co.,! the plaintiffs telegraphed 
from San Francisco to W. B. Dennis in St. Louis, asking him to tel- 
egraph them the lowest cash price for 220 tons of 40+pound steel 
rails. The message was correctly delivered, and in answer thereto 
Dennis telegraphed to plaintiffs the price to be $37 per ton. His 
dispatch was delivered in due time, but when delivered read $27 © 
per ton. The mistake in the message occurred in transit, and was 
due to atmospheric disturbances. Relying upon the message as de- 
livered, the plaintiffs entered into various contracts to buy and sell 
steel rails, and great damage resulted to them from the mistake of the 
defendant, for which they brought the present action. Plaintiffs based 
their claim of negligence on the fact that, at the time this message 
reached Denver, in transit to San Francisco by way of Los An- 
geles, it was known to defendant’s operator in Denver that a storm 
was raging between Denver and Los Angeles, and that he 
should have held the message until the storm abated. The court 
held that, as the statute required it, it was the defendant’s 
duty to forward the message at the earliest moment possible. 
The court further found that, at the time when this message 
‘was forwarded from Denver, the lines were in good working order, 
and that about two hundred messages were sent through the Denver 
office to points west on the night this message was sent through, and 
that this message was the only one of which defendant had received 
any complaint. The written message which was delivered by Dennis 
to the defendant contained the following stipulation: ‘‘It is agreed 
between the sender of this message and this company that said com- 
pany shall not be liable for mistakes or delays in the transmission 
or delivery, or for non-delivery of any unrepeated message, whether 
happening by negligence of its servants or otherwise, beyond the 
amount received for sending the same.’’ In this case the message 
sent from St. Louis was not a ‘‘repeated’’ message. As between 
Dennis, the sender, and the defendant company, the court held that 
such a stipulation was binding, citing as authority the cases below. 


1 130 Cal. 657. 66 Cal. 579; Reddington v. Pacific 
2 Hart v. Western U. Tel. Co., Postal Tel. &c. Co., 107 Cal. 317. 
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The court said: ‘‘ The interesting question then presents itself: Do 
these plaintiffs, the addressee and receiver of the message, stand in a 
better position, as against defendant’s negligence, than does Dennis, 
the sender of the message?’’ Plaintiffs telegraphed to Dennis in St. 
Louis, requesting him to send by telegram the price of a certain amount 
of steel rails. In pursuance of the request, Dennis telegraphed the 
desired information. The court said: ‘‘It is thus plain that Dennis 
performed service for plaintiffs at their request. And that being so, 
we deem the conclusion irresistible that in the’performance of the serv- 
ice, Dennis was acting for plaintiffs and was their agent. * * * 
Yet the fact, if it be a fact, that no consideration was paid by plaintiffs 
for the performance of the service by Dennis, is not a material element 
in the consideration of the question of agency. Dennis in sending the 
message, being the agent of plaintiffs, they were bound by the contract 
made with the defendant.’’ And the court, in disposing of the plain- 
tiffs’ right of action in tort, said: ‘‘In cases where no question of 
privity of contract arises between the sender and receiver of a mes- 
sage, the addressee may rest his rights of action on tort; but where a 
party to a special contract, either directly or indirectly through the 
sender his agent, brings his action against the company, he must stand 
upon his contract rights.’’ The trial court found that the telegraph 
company was not guilty of gross or any degree of negligence in the 
transmission and delivery of the message, or in the error or mistake 
therein. This finding the Supreme Court held was to be construed as 
equivalent to an express finding that the company used great care in 
its transmission and delivery in pursuance of Cal. Civ. Code,' and 
affirmed a judgment entered in favor of the defendant. 


CrimunaL Evipence: Homicipe sy Porson — Evipence or ANOTHER 
SmmmLar Crime — Comparison oF Hanpwritinc — Expert Testimony — 
Tue CeLeBraTeD Mo.inevux Case.— The Court of Appeals of the 
State of New York, on October 15th, handed down an opinion in the 
appeal of Roland B. Molineux, convicted of the murder of Katharine 
Adams, which makes a landmark in the history of criminal jurispru- 
dence in the United States. It set aside the judgment of conviction 
and ordered a new trial. It is unfortunate that the members of the 
court divide on the general admissibility of the so-called Barnet evi- 
dence. This evidence sought to show that Molineux murdered Harry 
Barnet by the same methods employed to poison Mrs. Adams. Judges 
O’Brien, Bartlett, Vann and Werner hold that such evidence was not 
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admissible within any of the exceptions to the rule that evidence of one 
crime, or alleged crime, is not competent on a trial of an indictment 
for another alleged crime; while Chief Judge Parker and Judges Gray 
and Haight hold that such evidence was admissible. Probably the 
majority of the bench thought it proper, for the guidance of the trial 
court on another trial, to point out the inadmissibility of such evi- 
dence. 

The members of the court are united on two vital points reviewed: 
1. That the testimony of two doctors, that Barnet said he had received 
Kutnow powders through the mail, was inadmissible, as being purely 
hearsay; and 2. That since the amendment of section 2 of chapter 36 
of N. Y. Laws of 1880 by chapter 555 of the laws of 1888, genuine 
writings may be received in evidence as standards of comparison with 
a disputed writing, although such writing may not be the issue on 
trial, but simply a fact relevant and material to that issue; that the 
genuineness of such writings must be established to the satisfaction of 
the court by common-law evidence, and when that is done, handwrit- 
ing-experts may compare the disputed writings with the genuine writ- 
ings and give their opinion thereon; but they cannot select and estab- 
lish the standards of comparison, and then compare them with the 
disputed writings. 

All writings proved to the satisfaction of the court by a preponder- 
ance of evidence in civil cases, and beyond a reasonable doubt in crim- 
inal cases, (1) by witnesses who saw the paper written or to whom it 
had been acknowledged, (2) by witnesses familiar with the handwriting 
of the person charged to be the writer, and who are able to testify 
from their familiarity to a belief respecting its genuineness, (3) where 
the writing is shown to have been recognized and acquiesced in by the 
person supposed to have written it, or adopted or acted upon by him 
in his business transactions or other concerns, — may, under the stat- 
ute, be compared with the disputed writings by witnesses. But the © 
court should refuse to receive in evidence, solely for the purpose of com- 
parison, any writing otherwise prejudicial to a defendant. 

Mrs. Katharine Adams died on December 28, 1898, from what was 
alleged to be the effects of a rare and deadly drug called cyanide of 
mercury, administered to her by Harry Cornish, a boarder in her apart- 
ments in West Eighty-sixth street, New York City. Cornish was an 
employé of the Knickerbocker Athletic Club, of which Roland B. 
Molineux was a member. Cornish swore that he received a package 
through the mails which contained a bottle of bromo-seltzer and a 
silver holder; that he took these articles to Mrs. Rogers’s apartments ; 
that, on the morning of December 28, he gave Mrs. Adams a dose of 
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the sedative to relieve her from a headache, and that, as a result, 
she died. 

On February 23, 1899, Roland B. Molineux was arrested, charged 
with having sent the bottle of poisoned bromo-seltzer through the 
mails with the intention of killing Harry Cornish. He was placed 
on trial on November 14, 1899, and a verdict of guilty was rendered 
on February 16, 1900. Sixty-eight days were occupied in the trial, 
and the county of New York spent in the prosecution $150,000. 
Handwriting experts were brought from as far off as California to prove 
that the handwriting on the package sent to Harry Cornish was the hand- 
writing of the defendant. 

But the most remarkable part of it all, and to which the Court of Ap- 
peals calls particular attention, and on which its reversal is based, 
was the admission of testimony to prove that Molineux had poisoned one 
Harry Barnet, who was said to be in love with Molineux’s intended 
wife, Blanch Chesebrough. 

On June 20 of the present year the argument was made before the 
Court of Appeals. Ex-Governor David B. Hill appeared in behalf of 
the prosecution. John G. Wilburn was the defendant’s attorney. 
They spoke for three days, and submitted voluminous briefs. The 
court’s opinion embraced 28,000 words. 

Judge Werner writes the prevailing opinion. Considering the gen- 
eral subject of the Barnet evidence upon which the court divided, he 
says: ‘‘ Generally speaking, evidence of other crimes is competent to 
prove the specific crime charged when it tends to establish (1) 
motive; (2) intent; (3) the absence of mistake or accident; (4) a 
common scheme or plan embracing the commission of two or more 
crimes so related to each other that proof of one tends to establish the 
others ; (5) the identity of the person charged with the commission of 
the crime on trial.’’ 

Discussing these exceptions, he holds them inapplicable. There was 
no intent common to the two cases. The motive in the alleged killing 
of Barnet, if it existed, was jealousy; while no such motive could be 
present in the attempt on Cornish’s life. Neither was there any possi- 
bility of an intent common to both crimes: — 


Could it be successfully urged that the shooting of one person by another 
could be proved to show the intent with which the latter shot the third person 
at a different time and for a distinct cause? Certainly not, unless it were also 
established that the two shootings were so connected in time, place and cir- 
cumstances as to make them part of one common plan or design. 

Throughout the length and breadth of the testimony relating to the death of 
Barnet there is not a suggestion of a fact which throws any light upon the 
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intent with which the poison was sent to Cornish; or which serves to support 
or strengthen the inferences, as to intent, which may be drawn from the 
evidence tending to show that the defendant sent the poison to Cornish. 

On the exception (8) relating to mistake or accident, the opinion 
declares that the utter depravity and murderous design stamped on the 
act of sending the poison to Cornish refutes any possibility of mistake 
or accident ; and, therefore, that the prosecution could not rebut mis- 
take or accident on its direct case. Continuing, Judge Werner 
says: 


To bring a case within this exception to the general ru'e which excludes 
proof of extraneous crimes, there must be evidence of system between the 
Offense on trial and the one sought to be introduced. They must be connected 
as parts of a general and composite plan or scheme, or they must be related to 
each other so as to show a common motive or intent running through both.’’ ! 


On the exception of identity, Judge Werner makes these remarks : — 


The mere fact that the two crimes are parallel as to the methods and means 
employed in their execution does not serve to identify the defendant as the 
poisoner of Mrs. Adams, unless his guilt of the latter crime may be inferred 
from its similarity to the former. 

Such an inference might be justified if it had been shown conclusively that 
the defendant had killed Barnet and that no other person could have killed 
Mrs. Adams. But no such evidence was given. The evidence tended to show 
that the defendant had the knowledge, skill and material to produce the poison 
which was sent to Cornish. But he was not shown to be the only person pos- 
sessed of this knowledge, skill and material. Indeed, it is common knowledge 
that there are many such persons. Therefore, the naked similarity of these 
crimes proves nothing. 

The “ Kutnow ” powder found in the *‘ Cornish” letter box could not have 
been placed there until after the poisoner had decided to use “‘ bromo seltzer”’ 
in the Cornish case, for the bottle holder was purchased on the same day that 
the ‘* Cornish”’ letter box was rented, and that was seven weeks after the death 
of Barnet. 

Holding adversely to the contention of the defendant’s counsel, the 
court decides that, under the New York statute, the admitted writings 
of the prisoner, made on the request of the prosecuting authorities of 
New York County, were admissible, though they were not writings 
directly in issue, as in case of forgery. The opinion continues: — 

The third objection was made by the defendant to the standards of com- 
parison adopted at the trial as to the admission of the ‘‘ Barnet ” letters and 
‘*Cornish”’ letters. The ‘ Barnet”’ letters were undoubtedly admitted in the 
first instance to support the charge.that the defendant had killed Barnet, and 
the “Cornish” letters to sustain the charge that he murdered Mrs. Adams. 
Both were subsequently treated as evidence, tending to connect the defendant 


1 Citing Shaffaer v. Commonwealth, a Pennsylvania case. 
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with each of the crimes said to have been committed by him. All of these 
letters were also received or used as standards of comparison from which to 
determine who wrote the poison package address. They may, therefore, 
be considered together for the purpose of review under this head. 
What has been said makes it clear that it was error to receive or use as 
standards of comparison the ‘Barnet’? letters. They were inadmissible 
because (1) they constitute a part of the “ Barnet ’’ evidence, none of which 
was competent or relevant to the issue, under the indictment herein; (2), and 
being neither competent nor relevant to the issue they could not be received 
solely as standards of comparison because they were obviously prejudicial to 
the defendant. 
* * * * * * * * * * * * 
The sufficiency of the proof given of the genuineness of the papers offered as 
standards is a preliminary point to be determined in the first instance by the 
court before permitting the papers to go to the jury. If the court, having 
regard to the rules adverted to, adjudge the papers genuine, it then becomes 
the duty of the jury in its turn, at the proper time, before making comparison 
of a disputed writing with the standards, to examine the testimony respecting 
the genuineness of the latter and to decide for itself under proper legal 


instructions from the court, whether their genuineness has been established. 
* * * * * * * * 


It may be added that comparisons with standards produced in court whether 
at common law or under the statutes may be made by witnesses or by the court 


or jury without the aid of witnesses. 
Chief Judge Parker says in his opinion: — 


I vote for a reversal of this judgment on one of the grounds stated in the 
opinion of Judge Werner, namely, that the court erred in receiving the testi- 
mony of Drs. Douglas and Phillips, to the effect that Barnet stated to them in 
his last illness that he had received a box of Kutnow powder through the mail. 

I dissent from that part of the prevailing opinion which in effect holds that 
had the fact been established by competent evidence that Barnet had taken a 
dose of Kutnow powder containing cyanide of mercury which he had received 
through the mails, nevertheless the evidence tending to show that the defendant 
mailed that Kutnow powder to him is inadmissible on the trial of the defendant 
for the killing of Mrs. Adams. 

* * * * * * * * * * * 

I think the real test in such cases is: Does the evidence of the other crime 
fairly aid in establishing the commission of the crime being tried? The fact 
that an attempt had been made upon the lives of two persons within so brief a 
period by this rare and unusual poison naturally suggested to those whose duty 
to the State it was to find the murderer if possible that it would quite likely 
appear that one person sent both packages. 

* * * * * * * * * * * * * * * * 

The Barnet evidence, therefore, is strictly within one of the exceptions 
referred to in the prevailing opinion. It is said in People v. Dimick! 
that the people have the right when it is material to give proof of the 
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facts constituting another crime and have it submitted to the jury under proper 
instructions, although such proof may be inconclusive, and if this view of a 
unanimous court in that case should be followed, the Barnet evidence would be 
competent, although direct proof of the sending of the Kutnow powders through 
the mails should not be made out on the retrial. 


Henceforth, at least in New York, *‘ standards ’’ of handwriting must 
be (1) such as are proven to be the genuine chirography of the 
prisoner, to the satisfaction of both court and jury; and (2) they must 
not contain matter prejudicial to him. This would seem to bind them 
to such writings as are entirely unconnected with the case. 

Judge Werner’s opinion is not the weaker by reason of ‘its extreme 
length. The great legal questions affecting life and liberty involved 
in the case are treated with such a lucidity of thought, clearness of 
expression, orderliness of arrangement, cogency of argument, and 


wealth of illustration as render it a classic, and entitle him to high rank 
among jurists. G. 


CorPoRATIONS — VALUATION OF THE CapiTAL AND FRAN- 
CHIsEs OF Corporations. — The unanimous decision of the Supreme 
Court of Illinois in a case which will be cited as State Board of Equal- 
ization v. People ex rel., etc., which we find printed in the Chicago Legal 


News for November 2, has excited great attention on the part of the 
newspaper press in all parts of the country, and especially in the capi- 
talistic and- usury parts of the country. We have read the decision 
with some care, but’'we may not understand it in all its bearings. We 
can see nothing in it except the following plain and simple propositions, 
perfectly obvious from the statements made by the court in its opinion 
of the facts and the law: — 

1. That the State Board of Equsliention of the State of Illinois is a 
body of assessors for the purpose of valuing and assessing for taxation 
the capital and franchises of corporations, except such as are taxable 
upon their tangible property only. 

2. That they perversely refused to obey the mandates of the Con- 
stitution and statute law of the State of Illinois, by failing to assess 
for taxation the capital and franchises of a large number of corpora- 
tions existing in the city of Chicago, and exercising in that city, 
for their own profit, public franchises granted to them by the State of 
Illinois, which franchises are not enjoyed by the citizens generally, and 
are not * of common right.’’ 

3. That, in valuing the capital stock and franchises of such corpora- 
tions for the purpose of taxation, their bonded indebtedness is to be 
included, and their tangible property, taxed separately, is to be 
deducted. 
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None of these propositions is novel. Even the last one, which seems 
at first blush to involve the proposition that debts are assets and to be 
taxed as such,'has long been settled in the State of Illinois, and that 
settlement has been confirmed by the Supreme Court of the United 
States, as is clearly shown by the opinion of the court, in the case under 
discussion, written by Mr. Justice Hand. Boiled down, the case pre- 
sents nothing more than the spectacle of the State Board of Equal- 
ization of the State of Illinois failing and refusing to do its duty after 
the facts had been presented to it, in a manner so flagrant as to enforce 
the conclusion that their dereliction of duty was the result of bribery 
and corruption. The Supreme Court of Illinois characterizes it by the 
use of the word ‘‘ fraud; ’’ but what else than naked and rank bribery 
could furnish a motive for the disobedience of the plain mandates of 
the statute law? 

Several minor points of procedure were presented and decided against 
the respondents. The Constitution confers upon the General Assembly 
the power to tax ‘‘ persons or corporations owning or using franchises 
and privileges, in such manner as it shall from time to time direct, by 
general law uniform as to the class upon which it operates.’’ The 
legislature directed, by general law, that ‘‘the capital stock of all 
associations * * * shall be so valued by the State Board of 
Equalization, as to ascertain and determine respectively the fair cash 
value of such capital stock, including the franchises, over and above 
the assessed value of the tangible property of such company or associa- 
tion. Such board shall adopt such rules and principles for ascertaining 
the fair cash value of such capital stock, as to it may seem equitable and 
just; and such rules and principles, when so adopted, if not inconsistent 
with this act, shall be as binding and of the same effect as if contained in 
this act, — subject, however, to such change, alteration, or amendment 
as may be found, from time to time, to be necessary by said Board ; 
provided, that in all cases where the tangible property or capital stock 
of any company or association is assessed under this act, the shares of 
capital stock of such company or association shall not be assessed or 
taxed in this State.’’ 

We pass over that part of the decision which is to the effect that, for 
the purpose of valuing and assessing the capital and franchises of cor- 
porations under the Act, the State Board of Equalization acts as a 
board of original assessors. The statute in effect says so, and that is 
enough. We come to the essential portion of the decision, the mode of 
assessment adopted by the board or rather its flagrant refusals to make 
any proper assessment at all. On this subject Mr. Justice Hand, 
speaking for the court, says: — 
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Of the seven corporations which were assessed at some amount the 
People’s Gas Light and Coke Co. wasone. That company filed with the auditor 
a statement, which was sworn to by its secretary, on the seventeenth day of 
November, 1900, and after the commencement of this suit. This statement was 
laid before the State Board of Equalization by the auditor at the time the 
property of said corporation was assessed. The statement showed the amount 
of capital stock to be $28,668,800, the amount of indebtedness to be $34,000,000 

_and the total value of the tangible property to be $15,526,785. The aggregate 
amount of the value of the capital stock and the indebtedness, less the tangible 
property, amounted to $47,142,015, one-fifth of which would be $9,428,403, and 
was the amount, under the law, which should have been certified to the county 
clerk of Cook County, on which said clerk should, have extended the taxes of 
said corporation on the basis that its stock was worth par. The evidence 
showed, however, the same to be worth $106.50 per share, which fact should 
have materially increased its assessment. The amount, however, assessed 
against said company by the State Board of Equalization was $450,000, or 
$8,978,403 less than the company’s own statement, subscribed and sworn to by 
its own secretary, showed to be the amount for which it should have been 
assessed. The assessment of this corporation is a fair illustration of the 
assessments made by the State Board of Equalisation against the other six 
companies which it assessed. - 

It was the duty of the State Board of Equalization to assess the capital 
stock, including the franchises, of said corporations at the fair cash value 
thereof. Instead of doing so, the respondents arbitrarily and willfully failed to 
follow a proper and long established rule in force in this State for making such 
assessments, by refusing to take into consideration, in making such 
assessments, the bonded indebte iness of said corporations. They also dis- 
regarded all other rules for the making of such assessments in force at the time 
of the filing of this petition, and for the purpose cf evading their duty sought 
to pass new rules for their government in making said valuations and assess- 
ments, and refused to consider the information then before them, furnished to 
them by the assessors, as provided by statute, and assessed the capital stock 
and franchises of said corporations at a nominal sum, instead of at the fair cash 
value thereof. While it is true that fraud will not be presumed and that the 
decision of the State Board of Equalization in fixing the value of corporate 
property for the purpose of taxation is quasi-judicial in its nature, still, when 
it is'apparent to the court that every well-kaown rule for the valuation of capital 
stock, including franchises, has been violated and arbitrarily disregarded by 
the board, and such board has refused to consider the statements as to values 
prepared by the assessors, under the statute, for its use, and has refused to 
consider information as to the value of such corporate property submitted to it 
by interested parties, and has arbitrarily fixed such assessments at a grossly 
inadequate sum under rules passed by it for the occasion, the court is justified 
in holding that fraud in the making of such assessments has been established, 
and such pretended assessments may be properly disregarded and treated as no 
assessment, and such board be coerced by the writ of mandamus to assess such 
property. 


The court sets out the rules for the estimation of the capital stock of 
corporations, including their franchises, adopted by the State Board of 
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Equalization, continued in force for many years under the sanction and 
the approval of decisions of the Supreme Court of the State and the 
Supreme Court of the United States, as follows : — 


First. The market or fair cash value of the shares of capital stock and the 
market or fair cash value of the debt to be determined by reference to the stock 
exchange or the books of said corporations; and the returns made to the State 
board, or other means (excluding from such debt the indebtedness for current 
expenses), shall be combined or added together, and the aggregate amount so 
ascertained shall be taken and held to be the fair cash value of the capital stock, 
including the franchise, respectively, of such companies and associations. 

Second. From the aggregate amount ascertained, as aforesaid, there shall 
be deducted the aggregate amount of the equalized or assessed valuation of all 
tangible property, respectively, of such companies and associations (such 
equalized or assessed valuation in each case, if any, shall be taken and held to 
be the amount and fair cash value of the capital stock, including the franchise), 
which this board is required by law to assess, respectively, against companies 
and associations now or hereafter created under the laws of this State. 


The court then sets out a new or amended rule adopted by board 
after the commencement of the present suit and immediately following 
the overruling of the demurrer to the petition, as follows : — 


First. The capital stock of each said company or association shall be 
valued as an entirety, due consideration being given to the following propo- 
sitions: (a) To the character and duration of the franchise of said company or 


association; (b) to the amount of the contribution (if any) demanded of and 
paid by said company or association, under the provisions of any contract or 
ordinance, to any municipality, as compensation for the use of its franchise 
privileges ia said municipalty; (c) the highest and lowest quotations of the 
shares of stock of said company or association during the twelve months 
immediately preceding the date of assessment, and the number of shares of 
stock sold at such quotations; (d) any other fact or condition or circumstance 
that will assist in arriving at a just, equitable, fair cash value of said capital 
stock. 

Second. From the aggregate amount ascertained as aforesaid, there shall 
be deducted the aggregate amount of the equalized or assessed valuation of all 
the tangible property, respectively, of such companies and associations, wher- 
ever the same may be located (such equalized or assessed valuation of i's 
Illinois ‘property being taken, in each case, as the same may be determined by 
the equalization or assessment of property by this board), and the amount 
remaining in each case, if any, shall be taken and held to be the amount and 
fair cash value of the capital stock, including the franchise, which this board 
is required by law to assess, respectively, against companies and associations 
now or hereafter created under the laws of this State. 

Third. The above and foregoing are declared to be the only existing rules 
and principles adopted by this board for its government in the assessment of 
the capital stock of companies or associations. 


Mr. Justice Hand then proceeds to make the following comments on 
this change by the board in the mode of assessment : — 
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The State Board of Equalization has power to pass such rules for ascertain- 
ing the fair cash value of the stock of corporations, including franchises, as it 
may deem equitable and just, provided such rules are not inconsistent with the 
Constitution or the revenue act. The purpose of such rules is to provide, so 
far as possible,’a certain and uniform method of ascertaining the fair cash value 
of the capital stock, including franchises, sought to be assessed. In further- 
ance of that object the rules in force at the time the petition herein was filed 
were passed soon after the Constitution of 1870 went into effect, and were in 
full force at the time of the commencement of this suit. They are well adapted 
to produce the result desired, and have not only been uniformly applied by 
preceding State boards of equalization, but have met the approval of this court 
as] well as the Supreme Court of the United States; and the method pointed 
out therein for assessing capital stock and franchises would be a proper one 
for the board to follow, even though no rules had ever been formally passed by 
the board adopting said method. 

Xn Porter v. Rockford, Rock [sland and St. Louis Railroad Co.,! the court, 
speaking by Mr. Justice Scholfield, said: ? ‘*It is argued that, by adopting this 
mode of valuation, the board assessed the corporation upon the value of the 
debts which it owes, and which are not in any sense, its property. We are not 
to assume that this was done, as it isnot enjoined by the revenue act, and would 
be in clear violation of the duty imposed on the board. It appears from the res- 
olutions that the object was to assess the capital stock and franchises of cor- 
porations as is directed by the fourth clause of the third section of the revenue 
act and the assessment is, in fact, on the capital stock, including the franchise. 
The averment in the billin this respect is contradicted by the exhibit. There is 
a seeming injustice in taxing corporations which are largely indebted and whose 
earnings are insufficient to pay the accruing interest, as is alleged to be the fact 
in the present case, to the full extent of the value of all their property and 
_ privileges, without regard to their indebtedness; yet it has never been the 

policy of the legislature to make any ,discrimination in favor of individuals on 
this account, and corporations cannot claim an exemption from taxation when, 
under like circumstances, an individual would not also be exempt to the same 
extent. The mode of valuation adopted by the board of equalization assumes 
first, that the value of the aggregate shares of capital stock is equal to the 
value of all the property, including the franchise, belonging to the corporation, 
when it is not indebted; second, that when the corporation is indebted the 
indebtedness proportionately reduces the value of the shares of capital stock; 
third, that the value of the debt is determined by the value of that belong- 
ing to the corporation from which its payment can be enforced, so that, how- 
ever great the nominal amount of the debt, its actual value can never exceed 
that sum. To illustrate: Where a corporation is free from debt and the 
aggregate value of its shares of stock is, say, $160,000, it is assumed that 
the value of its capital stock, including its franchise, is $150,000. If the 
same corporation, still retaining the same property, is, however, indebted 
50,000, this will reduce the aggregate value of its shares of stock to $100,- 
000; but as the law does not exempt corporations or individuals from the 
payment of taxes on account of indebtedness, it would not be accurate to 
tax the corporation at this amount, because to do so would be to exempt it to 


1 76 Ill. 561. 2 P. 588. 
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the extent of its indebtedness. To ascertain, therefore, what would be the 
aggregate value of its shares of stock if the corporation were free from debt, 
it is necessary to add the value of the debt to the value of the shares of stock. 
If the corporation is, in the given case, indebted $150,000, the shares of stock 
will be worth nothing, but the value of the debt will be $150,000, which is 
the value of that from which its payment can be enforced; and so, if the 
corporation is indebted in any greater sum, the value of the debt will still be 
only $150,000.” 

In Pacific Hotel Co. v. Lieb, the same learned justice, on page 610, says: 
‘The words ‘ capital stock,” as used in the revenue law, we have held in Por- 
ter v. Rockford, Rock Island and St. Louis Railroad Co.,? and in other subse - 
quent cases where the question has been before us, mean the property belong- 
ing to the corporation; and we have also held in those cases that it was de- 
signed by the law that all that belongs to the corporation as its property 
whether tangible or intangible and of whatever nature or kind, should be val- 
ued, under this designation, for the purpose of taxation. The assessed valua- » 
tion of the tangible property is deducted to avoid double taxation, and when 
this is done the residue apparently represents only the valuation of the intan- 
gible property. But this is only apparently so, for in reality it may represent 
also tangible property not represented by the valuation deducted. If there be 
property belonging to the corporation which adds to the value of the shares of 
stock and the value of the debts of the corporation, and which has been omitted. 
in the assessment of the tangible property, it, as well as the intangible property, 
would be represented in the balance remaining after deducting the assessed 
value of the tangible property. So, also, this balance might represent an ex- 
cess over the assessed value of the tangible property should it be assessed at a 
less sum than is represented as its value, in connection with the franchise, by 
means of the value of the shares of stock or the value of the debts. The double 
valuation being avoided, however, by the deduction of the assessed valuation 
of the tangible property, the corporation suffers no injustice whether the bal- 
ance entirely represents the value of intangible property, or whether it aiso in 
part, represents the value of the tangible property. The object is to reach the 
capital stock or property of the corporation as an entirety—the tangible and 
intangible values combined.”’ 

And in the Tax Cases, reported in 2 Otto,? Mr. Justice Miller, speaking for 
the court, says:‘ ‘Itis * * * obvious that when you have ascertained the 
current cash value of the whole funded debt and the current cash value of the 
entire number of shares, you have, by the action of those who, above all others, 
can best estimate it, ascertained the true value of the road — all its property, 
its capital stock and its franchises — for these are all represented by the value 
of its bonded debt and of the shares of its capital stock.” 

In the first proposition of law, above set forth, the holding of the court was 
to the effect that in making the assessment of the capital stock of corporations, 
including franchises, it is proper to add the market or fair cash value of the 
capital stock to the market or fair cash value of the debt of the corporation 
(excluding from such debt the indebtedness for current expenses), and to 
deduct from the result the aggregate amount of the equalized or assessed 
valuation of all the tangible property of said corporation, and one-fifth of the 
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remainder would be the net assessed valuation of the capital stock, including 
franchise, over and above the assessment of its tangible property. The 
method thus pointed out of obtaining the cash value of the capital stock, 
including franchises, of corporations for the purpose of taxation has been in 
force in this State for many years, and has been approved by the courts, 
both State and national, and was a proper rule for the board to follow in 
assessing the capital stock, including franchises, of corporations for the pur- 
pose of taxation. We are of the opinion that the court did not err in hold- 
ing said proposition to fairly state a rule of law applicable to this case. 
The second proposition challenges the method provided in the rules adopted 
on the 22d day of November, 1900, for obtaining fair cash value of capital 
stock, including the franchises, over and above the equalized or assessed valu- 
ation of the tangible property, for the purposes of taxation. Sdch rules en- 
tirely eliminate from such consideration the indebtedness of the corporation 
to be taxed. This should not be done, as the cash value of the capital stock, 
including franchises, of a corporation cannot be obtained without taking into 
consideration the element of debt. They also provide that the amount paid 
to any municipality as compensation for the use of its franchise privileges 
in such municipality shall be taken into consideration. Such outlay is but 
a current expense, and should no more be taken into consideration in deter- 
mining such question of value than interest or labor. The rules adopted on 
‘the 22d day of November are declared to be the only existing rules and prin- 
ciples in force for the government of the board in making the assessment of 
the capital stock of companies or associations. There should therefore have 
been included within their terms everything necessary to be considered by the 
board in order that a correct valuation might be reached, and there should have 
been included within their terms no element which was not proper for the board 
to consider in making such assessment. As they exclude the question of the 
debts of the corporation from the consideration of the board and provide that 
items of mere current expenses shall be taken into consideration in making 
such estimate, they do not present a correct and lawful method of determining 
the assessed valuation of the capital stock of corporations, including the fran- 
chises, over and above the equalized or assessed valuation of the tangible prop- 
erty, and the court did not err in holding said proposition to be the law. 


A novel feature of this case was that it was prosecuted by two ladies, 
Miss Catharine Goggin, and Miss Margaret A. Haley, constituting the 
‘* Tax Investigating Committee of the Chicago Teachers Federation.’’ 
They are described in the Chicago Legal News as ‘‘ the power which 
put the legal machinery in motion, resulting in this opinion, one of 
the most important that has been delivered by the court in many years.”’ 
Miss Goggin was one of the relators in the action. The attorney for 
the relators was Mr. Isaac T. Greenacre, a young lawyer with a 
decidedly Napoleonic face. 


Ingunction: Nor Liz To Restrain Trespass upon By 
A Sotvent Party. — The weakness of the blended system of remedial 
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justice which is classed under the designations of law and of equity, and 
the disposition of judges to flounder around and arrive at conclusions 
short of ample justice, are well illustrated by the decision of the 
Supreme Court of North Carolina in Sharpe vy. Loane.'! There, it was 
held that an iajunction will not be granted to restrain a solvent person 
from cutting timber on the land of the plaintiff, since the injury is not 
irreparable at law. The court, speaking through Faircloth, C. J., 
say: — 

No special or irreparable damage is alleged, — only such as above stated. 
Will a court of equity enjoin an ordinary trespass? The rule has ever been 
that it will not, unless insolvency is shown, or that the injury will be irreparable 
and incapable of a just compensation in money value. The plaintiffs admit that 
the authorities are against them, and cite Gause v. Perkins,? Lumber Co. v. 
Wallace,’ and Lewis v. Lumber Co.,4 but insist that the principles announced in 
those cases are unjust and inequitable. They cite no authority in support of their 
view, and the argument fails to satisfy us that their proposition is true. The 
ca3e of Gause v. Perkins,’ is an exhaustive review of the subject, referring to 
many decided cases prior thereto, and the decisions since have simply repeated 
the principle of that case. While this court is always ready to correct any 
error, it would hesitate to overrule a long and uniform list of decided cases, in 
harmony with all the text-writers, unless it should feel a strong and clear con- 
viction that an unjust rule had prevailed. The present case fails to produce 
such a conviction. 

The Supreme Court of North Carolina has overruled its previously 
decided cases many times. It has even ‘‘ overruled a long and uniform 
list of decided cases.’ A court should never hesitate to overrule de- 
cided cases for the purpose of enlarging remedies and doing justice. 
‘* Long and uniform lists of decided cases’’ acquire sanctity when they 
establish rules of property in conformity with which men guide their 
actions and regulate their affairs; but ‘‘ long and uniform lists of 
decided cases ’’ which operate simply to refuse justice ought not to be 
respected by the judges. No harm is done to anyone in overruling 
them. What does the assertion that a trespasser or a thief is solvent 
amount to, on the basis of actual human experience? He may be 
solvent to-day and insolvent to-morrow. A man who will steal another 
man’s timber will make fraudulent conveyances of his property, and 
become insolvent by his own voluntary act, in order to escape the legal 
consequences of his trespass. The rule followed by the court ia this 
case was established at an early period in the development of the juris- 
diction of the English Court of Cuancery, when that court was invading 
and encroaching upon the jurisdiction of the courts of law, for the pur- 
1 124N.C.1; s.c. 828. E. Rep. 318. 499N.C.11;558. E. 19. 

2 56 N.C. 177. 5 Supra. 
593 N. C. 22. 
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poses of justice. Great jealousy existed among the judges of the courts 
of law with reference to these encroachments. The chancellors accord- 
ingly limited the sphere of their encroachments wherever they could, 
and, in laying down the rule now followed by the Supreme Court of North 
Carolina, they stopped short of justice. The tendency of modern courts 
has been steadily to enlarge preventive remedies. The plaintiff had a 
clear right to a choice between his timber standing upon his own land, 
and a chase for a judgment for its value against a trespasser. Judg- 
ments at law never do ample justice, because the actual costs paid by 
the plaintiff to his lawyers can never be recovered. Under the best 
systems, only small statutory costs are recovered. This decision is a 
heartless denial of justice. 


Bankruptcy: PREFERENCES — Part Payment — Want or - 
EDGE or. — In February, 1899, the firm of Frank Brothers were duly 
adjudged bankrupts. For a long time prior to this, Pirie & Co. had 
been selling merchandise to the bankrupts. About four months prior 
to the adjudication in bankruptcy, the firm of Pirie & Co., in the regu- 
lar course of business, received a partial payment on account of the 
sale of goods to the bankrupts to the amount of $1,336.79, leaving a 


balance due of $3,093.98. 

When this payment was made, the firm of Frank Brothers were hope- 
lessly insolvent to their knowledge; but at the time of this payment, 
neither Pirie & Co. nor any of their agents knew or had any reasonable 
cause to believe that Frank Brothers were insolvents. Pirie & Co. 
proved their claim for the balance due them and received a dividend 
thereon. 

The Chicago Title and Trust Company filed a petition for a recon- 
sideration of the claim and its rejection on the ground that, within four 
months prior to the filing of the petition in bankruptcy, Pirie & Co. 
received large sums of money as preferences, which preferences had not 
been surrendered. The court construing subdivisions ‘‘a’’ and 
‘*h”’ of section 60 of the bankrupt act of July 1, 1898, held that a 
transfer of property includes the giving or conveying anything of value, 
anything which has debt-paying or debt-securing power, and money 
was held to be property; consequently payments of money would 
create a preference although not expressly mentioned in the statute. 
The court further held that under section 57g, which provides that 
the ‘‘ claims of creditors who have received preferences shall not be 


1 Pirie v. Chicago Title, etc., Co., 2 C. 541. 
182 U. 8. 438. 
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allowed unless such creditors have surrendered their preferences,’’ if 
the person receiving such preference did not have cause to believe that 
it was intended, he may keep the property transferred, and if it be 
only a partial discharge of his debt, may prove the balance. 


LaTERAL Support: Common Law Rute not APPLICABLE TO Lanps 
Unper Water — Owner or sucH LANDS UNDER NO OBLIGATION TO 
NEIGHBORING Owner. — ‘‘ Public policy ’’ is a beast whose burdens 
are many and very heavy. The subordination of private rights to the 
ends of the common weal has a strong illustration in the case of White 
v. Nassau Trust Company,' just decided in the New York Court of 
Appeals. The plaintiff’s pier was caused to sink through the operation 
of defendant’s dredge, which incidentally scooped up some of the 
State’s land under water, between plaintiff's and defendant’s lands 
under water granted by the State, and by causing these lands of the State 
to drop, damaged plaintiff’s pier. The courts below found for plaintiff, 
but the Court of Appeals reversed them. 

The opinion of the court, by Mr. Justice Gray, rests upon these two 
arguments: First, that the plaintiff had no easement of lateral support 
in the adjacent land, and that it was not thedefendant’s duty to protect 
the plaintiff’s pier; second, that the defendant had under the State’s 
grant, a right to maintain his pier, and, as a corollary, a clear right to 
dredge the ship to any proper depth to make it commercially useful. 
The court lays stress on this latter proposition, and the former is prac- 
tically only a dictum. But, in passing, the court does say that the 
common law rule of lateral support is inapplicable to lands under water, 
as that rule was limited in its application ‘‘ to the adjacent land in its 
natural state,’ or burdened by improvements. The court apparently 
cite Gilmore v. Driscoll,? in support of the view advanced, which was 
held to have the support of weight of American authority. Emphasiz- 
ing this view, the learned judge says: ‘‘ This is the result which I 
reach, upon the theory that the common law rule of lateral support is 
applicable. But, as I have suggested, it cannot, reasonably, be appli- 
cable to such conditions. Applied to the land, as it is usually owned, 
it can be seen to have its reasonable operation upon the relative obliga- 
tions of adjacent land owners; but I am quite unable to see how it 
had any relevancy to the case of lands under water, where the tide 
ebbs and flows ; where ownership is in the State, in trust for the benefit 
of the people, and which are granted by the State for the advancement 
of its commerce.”’ 


1168 N. Y. 149; rev’g s. c. sub. 2122 Maz... 199. 
nom. White v. Tebo, 43 App. Div. 418. 
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But the real point of the decision is found in these words: — 

If it shall be held in this case that the owner of lands lying under the 
waters of the sea cannot deepen or improve them for commercial purposes 
without incurring a possible liability to an adjacent owner by reason of the 
effects upon his structures of the shifting of the loose soil or mud, upon which 
they were insufficiently rested, or if he is legally bound to anticipate such a 
result and to make exertions to protect all such adjacent structures, the pre- 
cedent must militate against the free and effective operation of the policy of 
the State, as it would tend to impose a more or less onerous burden upon the 
riparian proprietor in the exercise of his right to develop his water properties. 


That is to say, the rights of private owners must give way to com- 
mercial utilitarianism, which the courts will enforce at the expense of 
such private owners. 

It is hard to see on principle, why a private owner of lands under 
water is not carrying out the State’s policy of promoting commerce by 
building a dock just as much as his neighbor by dredging a ship, and 
why the former should not have compensation if his property is de- 
stroyed by the latter by any means, especially if such destruction con- 
tributes to the financial benefit of the latter. If one owner impedes the 
development of commerce by neglect to use the State’s grant in the 
way most promotive of commerce, the right of enforcing its paramount 
claim, or of forfeiting his grant, should be in the State, not in his 
neighbor. Indeed the State should have reserved such a right in its 
grant. 

Two of the judges, Haight and Werner, dissent without opinions. 
Parker, Ch. J., Bartlett, Martin and Vann, JJ., concur. Below, the 
trial Justice and four Appellate Justices of the Supreme Court held 
in the plaintiff’s favor. The opinion below is reported in 43 App. 
Div.! The court held that the plaintiff's wharf did not increase 
the pressure upon the defendant’s soil. We think the rules there an- 
nounced are based upon more equitable principles than those pro- 
nounced in the Court of Appeals. In the Appellate Division it was 
said: ‘* If nothing has been placed on the adjacent land which increases 
the pressure, and, therefore the burden on his own land, he has no 
more right to make an excavation which will cause his neighbor’s 
land to subside and fall in, than he has to enter upon such land 
and trespass therein. * * * We think it was the duty of the 

defendant in prosecuting the improvement upon his own land, to 
have protected the plaintiff's pier. * * * The trial court found 
that the defendant excavated the land of the State, adjoining the 
plaintiff’s wharf. The defendant does not justify under any license 


1 418, 420. 
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or privilege from the State. Whatever msy have been the right 
of excavation, as between the State and the plaintiff, the defend- 
ant’s acts were wholly unlawful, and he should not be relieved from 
their natural and necessary consequences. ‘The claim of the appellant 
that the grant by him by the State authorized him to excavate his dry 
dock without regard to adjacent owners, is without force.’’ 

And so it seems tous. On larger grounds of constitutional rights, 
a man’s property should not be taken from him by destroying it, unless 
he receive adequate compensation. 


ELections: EXAMINATION OF BaALLots — ComPaARISON WiTH LIST OF 
Vorers. — The case of State ex rel. &c. v. Spencer,1 was an original 
proceeding in prohibition, before the Supreme Court of Missouri, to 
prohibit the Board of Election Commissioners from carrying out an 
order of the Hon. Selden P. Spencer, as Circuit Judge of the city of 
St. Louis, directing them to examine the ballots and compare them with 
the voting lists cast at the general election in the year 1900, for the 
office of coroner of that city. The relator was the Democratic nomi- 
nee for the office of coroner of St. Louis at the general election of 
1900, and Henry Lloyd was the Republican nominee. The relator was 
declared elected, and Lloyd instituted a contest for the office; and, 
among other grounds therefor, he procured from the Board of Election 
Commissioners a printed copy of the entire list of registered voters of 
St. Louis, and after erasing a few hundred names therefrom, made the 
same a part of his notice, and stated in the notice that the list contained 
the names of voters to whom he objected, stating his reasons for so 
objecting. Thereafter he applied to Judge Spencer for an order on 
the Election Commissioners to examine and recount all the ballots 
cast at said election for said office, and to compare such ballots with 
the voting lists, and to certify the result of such recount and com- 
parison to the Circuit Court. The court made an order to the Board 
of Election Commissioners ‘‘ to proceed to open, examine, count, and 
compare with the lists of voters’’ all the ballots cast at the general 
election of 1900 for the office of coroner, and directing them to cer- 
tify the same to the court, as required by law. The order then em- 
powers the Commissioners to employ and swear assistants, and, after 
directing them to fix a date for the recount, and specifying the 
manner of giving notice and the persons to be excluded from their 
office during the examination and recount of the ballots, proceeds as 
follows: ‘‘ You are further commanded, in such count, examination 


163 S. W. Rep. 1112. 
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and comparison of the ballots aforesaid, that you shall permit the 
said contestant, Henry Lloyd, and the said contestee, Robert M. Funk- 
houser, to be present during all of your proceedings, either together 
with their respective attorneys of record in this cause, not more 
than two for each party, or separately, and shall also permit the said 
attorneys for the contestant and the contestee separately to be present 
during all the said proceedings, and shall permit them, and each of 
them, as they may request, to fully examine said ballots and voting lists, 
and to compare the same; ’’ and further ordered the Commissioners to 
return to the Court, under their seal, all the facts which either of the 
parties to the contest may desire and request to have returned, which 
appeared from the examination of the ballots. 

The question before the Supreme Court for solution was whether the 
Circuit Court had the power to order the Election Commissioners and 
the parties to the contest to make a comparison of the ballots with the 
voting lists, and to return to the court the facts elicited from such ex- 
amination and comparison. The court held that, under section 7044 
of the Revised Statutes of Missouri, providing that the County Court 
Clerk may examine the ballots and ‘‘ compare them with the lists of 
voters,’’ and permitting the parties and their attorneys to examine the 
ballots, the parties have no right to compare the ballots with the list of 
voters, or be present when the Clerk makes such comparison; and that, 
under that statute, the Clerk may only compare ballots with the voting 
list to ascertain if they were cast by a person whose name appears — 
on such list, and he is not authorized to give the names of the voters, 
and the number of the ballots, so that it may be ascertained how each 
elector voted. Accordingly, the preliminary rule prohibiting the car- 
rying out of the order of the Circuit Court was made absolute. The 
court through Marshall, J., said: ‘‘ The order of the Circuit Court is 
even broader and more sweeping than the notice of contest, for it not 
only permits the parties to examine all the ballots cast by the persons 
whose right is challenged, and requires the officer to make public the 
votes of all the persons whose right to vote is challenged, but it permits 
an examination and exposure of every ballot cast, including those of 
the few hundred whose votes are not challenged. There can be no 
good reason given for so exposing the votes of those whose votes are 
not challenged.’’ The court then goes on to say that the order 
‘*evidences an utter disregard for the rights of honest electors by 
attempting to expose how they voted.’’ ‘‘ Public policy,’’ the court 
said, ‘‘ favors the detection and punishment of frauds in elections, but 
it protects the rights of honest electors, and requires those who seek 
only selfish ends in election contests, and who are not seeking to sub- 
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serve public interests by the exposure of fraud, to have some regard to 
the rights of the public and the honest voters.’’ 


PersonaL Injuries: Tria, — PuysicaL EXAMINATION OF THE PLAIN- 
tirF. — The prevailing doctrine is that whether the court will grant an 
application for a physical examination of the plaintiff in an action for 
damages for personal injuries, addresses itself to the sound discretion 
of the trial court; and, so far as our reading goes, the cases are not 
numerous where it has been held that the discretion has been abused in 
refusing such an application. Indeed, we recall but a single case, and 
_ that is the one now under discussion,’ lately decided by the Supreme 
Court of Minnesota. The trial judge gave an opinion indicating his 
view that he had no power to grant it, and then stated that he would 
deny the application if he had the power to grant it. Under the cir- 
cumstances detailed in the affidavits, the Supreme Court thought that 
the application ought to have been granted, and that the judge abused 
his discretion in refusing to grant it; and, there being no other error 
in the record, for this error alone, they reversed the judgment and 
ordered a new trial. 


Corporations: ABATEMENT OF AcTIONS AGAINST, ON DissOLUTION. — 


It is a legal truism that the dissolution of a corporation, however pro- 
duced, abates all actions against it; since a judgment can no more be 
rendered against a dead corporation than against a dead man.* This 
principle has been carried so far in some jurisdictions as to hold that a 
judgment against a defunct corporation is not merely erroneous, but is 
absolutely void.® It will be perceived from cases cited in the last 


1 Wanek v. Winona, 78 Minn. 98; 
s.c. 80 N. W. Rep. 851. 

2 Greeley v. Smith, 3 Story (U.S.), 
658; Farmers’ &c. Bank v. Little, 8 
Watts & S. (Pa.) 207; s. c. 42 Am. 
Dec. 293; Mumma v. Potomac Co., 8 
Pet. (U. S.) 281; National Bank v. 
Colby, 21 Wall. (U. S.) 609; Nelson v. 
Hubbard, 96 Ala. 238; s. c. 11 South. 
Rep. 428; 17 L. R. A. 375; 12 Rail & 
Corp. L. J. 182; Dobson v. Simonton, 
86 492. 

8 McCulloch v. Norwood, 58 N. Y. 
562; reversing s.c. 4 Jones & Sp. (N. 
Y.) 180; Sturges v. Vanderbilt, 73 N. 
Y. 384; Thornton v. Marginal Freight 
Co., 123 Mass. 82; Dobson v. Simon- 
ton, 86 N. C. 492; Re Norwood, 32 Hun 


(N. Y.), 196. In New York a judgment 
rendered against a corporation, whose 
charter has expired, is void unless the 
action be continued by order of the _ 
court under the New York Law, 1832, 
chapter 295, to prevent abatement, etc. 
Struges v. Vanderbilt, 73 N. Y. 384. 
Therefore, after the dissolution of a 
corporation, its attorneys are without 
power to enter intoa stipulation affect 

ing any pending action. Re Norwood, 
supra. A judgment recovered in a suit 
commenced against a corporation two 
months after its dissolution was held 
to be not even prima facie evidence of 
a debt due from the corporation at the 
time of its dissolution. Bonaffe v. 
Fowler, 7 Paige (N. Y.), 576. 
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marginal note that the decisions of the Court of Appeals of New York 
took this latter view. By parity of reasoning, the dissolution of a cor- 
poration, however produced, operates to abate every action pending 
against it, though the well-known modern doctrine is that where the 
action proceeds ex contractu, it may be perpetuated for the purpose of 
reaching the assets of the corporation in satisfaction of the plaintiff’s 
just demand. But how as to actions for pure torts, such as slander, 
libel, malicious prosecution, and assault and battery? The barbarous 
and unjust rule of the common law was that these actions, when prose- 
cuted against natural persons, did not survive the death of the defendant, 
and that they could not be prosecuted against corporations at all, because 
corporations were incapable of committing such wrongs. No sound 
reason ever has been or ever can be adduced in support of that rule. 
Parity of reasoning would extend that rule to corporations, with the 
conclusion that actions of this nature abate with a dissolution of the 
corporation from whatever cause proceeding. The question whether 
an action for a libel against a corporation publishing the newspaper in 
which the libel was printed, does so abate in the sense that it cannot 
be revived against those in charge of the assets of the corporation after 
its dissolution, recently came before the Court of Appeals of New York 
and was decided in the negative.! The court, in a very clear, sound 
and just opinion written by Mr. Chief Judge Parker, held that such an 
action may be revived and continued against the trustees or directors 
of the corporation, who, in the event of its dissolution are constituted 
by statute trustees for the purpose of taking charge of its assets and 
winding up its affairs. The learned Judge points out, what every 
lawyer of sense and discrimination must have observed, that an action 
for a libel is just as much an action to reach and subject corporate 
assets as is an action upon a contract made by the corporation. He 
says: — 


If a recovery be had during the lifetime of the corporation the moneys re - 
quired to satisfy the judgment are necessarily taken from assets belonging to 
the stockholders and reduces the value of their holdings in the amount required 
to pay the judgment. If a judgment be recovered after the termination of the 
existence of the corporation the result is the same, for the avails of all the assets 
of the corporation after payment of all just debts and claims owing by it must 
be distributed among the stockholders if the corporation be wound up; or if 
another course be taken and a reorganization be had the assets of the new cor- 
poration would be reduced in value in the amount required to pay the judg- 
ment, So far as the stockholders, who are the owners of all of the assets of 
the corporation, are concerned, therefore, it matters not whether the judgment 
be taken before dissolution or afterward, for, in any event, it is the assets of 


1 Shayne v. New York Evening Post Co., 168 N. Y. 70; s.c. 26 N. Y. Law 
Journal, No. 4. 
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the corporation which are used in satisfying thedemand. In the one case the 
action is prosecuted to judgment-against the corporation and in the other 
against the directors, who by force of the statute have become the trustees of 
the assets of the corporation for the benefit of the stockholders. But this is a 
difference of form, not of substance, for both the corporation and the trustees 
represent the assets, out of which the judgment must be satisfied, and in 
which the stockholders are alone interested after the satisfaction of all just 
debts and demands. It is apparent, therefore, that the stockholders have no 
just ground upon which to predicate a claim that the party who has been 
wronged by the corporation shall be deprived of his cause of action in the event 
of the dissolution of the corporation. On the other hand, the plaintiff none the 
less needs his damages and in some cases the vindication which an award of 


damages brings because, designedly or carelessly, the charter of the corporation 
is permitted to expire. 


Then, in dealing with the question whether the analogy of the rule of 
the common law by which actions for libel against natural persons 
abate with the death of the defendant, his language is equally clear. 
But we call special attention to the following striking passage : — 


If it be true that, reasoning by analogy, but a single advance step need be 
taken in order to support the defendant’s position, that step should not be 
taken, however short it may be, inasmuch as the result reached would be 


without support in the elements of justice, as we have already attempted to 
slow. 


This language will commend itself to broad and just-minded lawyers 
who believe that the law should have some relation to natural justice ; 
but it will find no favor in the eyes of lawyers of the more technical 
class whose professional work, half of the time on the wrong side, has 
taught them to dismiss considerations of justice and right from their 
minds and breasts, to invent sophistries for the doing of injustice, and 
to work with as much zeal in a bad as in a good cause. The following 


is the concluding language of the court in rendering this most excellent 
and wholesome decision : — 


The remedy of a plaintiff in an action for libel to recover damages is against 
the property of the corporation solely. Whether his judgment be rendered 
against the corporation or against the trustees after dissolution he can only 
have satisfaction out of the assets of the corporation. The object of his action, 
therefore, is to reach the property of the corporation; and hence it is in all re- 
spects within the very reason assigned in support of the right of a creditor to 
bring actions ex contractu against the executor. Our conclusion is that as the 
plaintiff could have had satisfaction of his claim —if he have one — out of the 
assets of the defendant corporation had he prosecuted his action to judg- 
ment before the termination of the latter’s corporate life, so should he now 
have satisfaction as he has taken no step which either forfeits or affects 
his right, unless some rule of law stands across the pathway leading to justice 
for him, and after a careful examination of the subject we have been unable to 
find any such rule of law in this State. 


VOL. XXXV. 59 


35 AMERICAN LAW REVIEW. 


CORRESPONDENCE. 


THE COURT WAS ‘“‘OPEN” TO THE INDIANS.! 


To the Editors of the American Law Review: * 

* * * The term of court mentioned demonstrated that it, at last, was 
very much “open” to the Indians, so much so that the janitor opened the 
windows, and his motions were at no time overruled by his Honor Judge 
Shiras. The cases will, in all probability, go to the Supreme Court for final 
review. 


Yours very truly, ; 
CEDAR RaPIps, Iowa. JNO. D. STEWART. 


WHEN THE SYSTEM OF EQUITY WAS ADOPTED IN PENNSYLVANIA. 


To the Editors of the American Law Review: 


Permit me to call attention to your “‘ Note’’ on page 904 of your number for 
November-December of last year.?2 If I read your statement correctly, your 
Mr. Thompson was right in the statement made in his article printed in the 
Green Bag of March last, with regard to the date of the introduction of the 
system of equity into the State of Pennsylvania. That State had no special 
equity procedure until the year 1836. This matter is, I think, correctly stated 
in 2 Wilson’s Works, 123, in the first report of the Pennsylvania Bar Associa- 
tion, and in Andrew’s American Law, pages 1052-3. 


JAMES D, ANDREWS. 
INSURANCE BUILDING, CHICAGO, ILL. 


FRANK H. BOWLBY WROTE IT. 


To the Editors of the American Law Review: 


In your last number I notice a communication from Mr. B. C. Moon, who 
hazards the suggestion that “ F. H. B.’’ referred to at page 476 in your current 
volume, is Frank H. Blackledge, a bright young lawyer of that State [Indiana]. 
Credit should be given to whom credit is due. Iam sure that, upon inquiry of 
the publishers of the Lawyers’ Reports Annotated, you will ascertain that 
“F, H. B.” is F, H. Bowlby, a bright young lawyer of New York State. —~ 


Yours truly, 
76 St., NEw YORE. WILLIAM Mack. 


1 See 35 Am. Law Rev. 738, 739. 2 84 Am. Law Rev. 904. 
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FRANK H. BOWLBY ADMITS THAT BE WROTE IT. 


To the Editors of the American Law Review: 


Noting the mistake made by Mr. B. C. Moon at page 793 of the current volume 
of the Review in attempting to satisfy your curiosity previously expressed as 
to who ‘F. H. B.”’ is, and not wishing to sail under false colors, the 

' €¢F, H, B.” referred to as the writer of notes in L. R. A. wishes to say that he 
regrets that he cannot claim credit for any of the work of Mr. F. H. Blackledge» 
of Indiana; that, besides the L. R. A. notes, he can only claim authorship of the 
legal part of Clevenger & Bowlby on Medical Jurisprudence of Insanity, and a 
number of articles in the American & English Encyclopedia of Law; and that 
he is 
Yours very truly, 


Frank H. Bow.sy. 
OF THE EDITORIAL STAFF OF THE 


L. C. P. Co., RocHEstEr, N. Y. 


[Remarks. — We hope we shall be able to get this important matter 
‘* well settled ’’ in the course of time. It seems that we have ‘‘ mixed 
the babies up,’’ as they say in Pinafore, — but with this distinction, 
that in this case they are not babies. We think that the L. R. A. are 
making a mistake in not having their important articles signed with the 
full names of the authors of them, as the American Law Book Company 
does. — Eps. Am. Law Rev. ]} 


ANDREW JACKSON AS A LAWYER AND A SPELLER. 


To the Editors of the American Law Review: 


When your article, on Mr. Justice Andrew Jackson, was first published in the 
AMERICAN Law REVIEW, I readit. The other day I reread the article, and was 
discussing it with Judge Andrew Barnett; and the question of the ability of 
Judge Andrew Jackson as a lawyer, naturally came up. 

Judge Barnett related the following incident: — 

The maiden name of President Jackson’s wife was Donelson. The Donel - 
s ons were originally from Greensburg, Kentucky, and removed from that place 
to Nashville. After leaving Greensburg, several members of the family gave a 

p ower of attorney to one James Hackett, authorizing him to sell and convey 
their land. It appears that Hackett sold part of the land and never accounted 
f or the proceeds. The Donelson family were continually writing Hackett about 
t he matter, but he put them off, first on one pretense and then on another, It 
was in this status, when Rachel Donelson married Jackson. When informed 
about the matter, the latter took it in hand himself. He made a trip to Greens-. 
burg, and tried to get a settlement out of Hackett. This he was unable to do, 
General Jackson then filed a bill in chancery against Hackett for an accounting. 

Judge Barnett has carefully read this bilJ,and he says that the bill would 
stand as a model before any critical Federal Judge of to-day, no matter how 
technical he might be. 
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However, the bill filed by Jackson in the Green Circuit Court, while 
subject to no criticism in regard to the pleading, was by no means perfection 
in the spelling. A number of words were misspelled. 

Very respectfully, 


Ky. HaRDIN H. HERR. 


CHARGING THE TRIAL JURY. 


To the Editors oy the American Law Review: 


A recent number of the AMERICAN Law Review! contains an article under 
this head in which the writer, in an able exposition of the law, says: ‘‘ The 
power of Virginia and West Virginia judges to invade the province of the jury 
is still further limited. The jurisdiction, I believe, of the courts of all the 
other States allows the judges at least to sum up the evidence or restate to the 
jury the evidence adduced upon the trial; but this summing-up process is not 
practiced, and would not be tolerated, in the courts of the Virginias.”’ 

The sole purpose of this contribution is to correct the error into which the 
writer has fallen in concluding that the Virginias are more jealous, in guard- 
ing the rights of the jury, as sole judges of the facts in the case, against inva- 
sion by the trial court, than our State. 

The Constitution of Texas provides: ‘‘ The right of trial by jury shall remain 

inviolate. The legislature shall pass such laws as may be needed to regulate 
the same, and to maintain its purity and efficiency.” 2 This principle, though 
clothed in varying verbiage, has been incorporated in the several constitutions 
of this State from the days of the Republic. 
#} In obedience to the mandate thereof, at an early day, the legislature enacted a 
statute which has remained unchanged, except as to slight verbal changes, to this 
date, which is as follows: ** The charge shall be in writing and signed by the 
judge, and he shall read it to the jury in the precise words in which it is writ- 
ten; he shall not charge or comment on the weight of evidence; he shall so frame 
the charge as to distinctly separate the questions of law from the questions of 
fact; he shall decide on and instruct the jury as to the law arising on the facts, 
and shall submit all controverted questions of fact solely to the decision of the 
jury.” 3 

The appellate courts of this State, in recognition of, and in obedience to, 
the true legislative intent, have from the earliest times been careful to rebuke 
any attempt on the part of the trial courts to encroach upon the functions of 
the jury. It has accordingly been held that the trial court may not comment 
upon the weight of the evidence, although not embraced in the written charge ;4 
nor charge the jury that it is their duty if there is a conflict in the evidence, to 
reconcile such conflict; nor that in determining the weight to be given the tes- 
timony of a witness, they may consider his age, intelligence, his manner of 
testifying, his apparent prejudice, if any, and all other facts and circumstances 
in the case.’ These are matters proper for the jury to take into consideration 
in their deliberations, but it is the province of the advocate, under our system, 
and not of the trial judge, tocall their attention tothem. It has been held im- 


1 35 Am. Law Rev. 9. 4 Howeth v. Carter, 56 8. W. Rep. 539. 
2 Art. 1, Sec. 15. 5 Railway Co. v. Runnells, 82 Tex. 307. 
3 Sayles’ Stat. Art. 1317. 
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proper for the trial judge to charge the jury that the verdict must meet the ap- 
proval of the individual conscience of each juror, and that unless each juror can 
agree with the others, under his oath and conscience, as to a proper and just 
verdict, he should notagree. So, it is improper for the court, except in special 
cases where the statute requires a certain quantity or character of proof to es- 
tablish a given issue, to charge the jury that any issue in the case should be 
established to their satisfaction,? or that any state of facts must be established 
with certainty,’ or beyond a reasonable doubt.‘ 

Indeed, so jealous is our law of the rights of the jury to pass upon the weight 
of the evidence and credibility of the witnesses, uninfluenced by the trial court, 
that the court is not permitted to comment on the weight or probable effect of 
evidence in its ruling on the admissibility thereof; but is required, in ruling 
on the admissibility of evidence, merely to announce its ruling without com- 
ment.> The trial judges in this State, both in civil and criminal cases, univers- 
ally conclude their charges to the jury, in substance as follows: You are the 
exclusive judges of the credibility of the witnesses and the weight to be given 
their testimony; but the law of the case you receive from the court in this 
charge and must be governed thereby. 

A slight paraphrase of the language of Horne Tooke in his own defense in 
Lord Ellenborough’s court makes it applicable to a jury trial in Texas: There 
are three efficient parties engaged in a jury trial — the jury, the prosecution 
and the defense. As for the judge and bailiff, they are there to preserve order. 
We pay them for their attendance; and in their sphere they are of some use; 
but they are hired as assistants. They are not, and never were, intended to be 
controllers of the jury’s conduct. 


C. 8. BRADLEY. 
GROESBEECK, TEXAS. 


[The Texas system, above outlined, obtains substantially in Illinois, 
in Missouri, and in several other States besides the Virginias and 


Texas.—Eps. Am. Law Rev.] 


1 Railway Co. v. Choate, 22 0. C. App. 620. 4 Pace v. Land Co., 17 0. O. App. 510. 
2 Méck v. Hatcher, 43 S. W. Rep. 30. 6 Howeth v. Carter, supra. 
® Bank v. Myer, 56 8. W. Rep. 214. 
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BOOK REVIEWS. 


WILLIAMS ON MONICIPAL LIABILIry FOR Tort. —The Liability of Municipal Corpora- 
tions for Tort: Treating Fully Municipal Liability for Negligence. By WATERMAN L. 
WILLIAMS, A. B., LU.B., author of “ Statatory Torts in Massachusetts.” Boston: 
Little, Brown, and Company. 1901. 

This is a small octavo embracing 384 pages, all told, and citing about 2,000 
cases. It has no preface, and needs none. An examination of its text shows 
that itis really a commentary. The author states with care and discrimina- 
tion, the rules which have been settled by the judicial decisions, and explaius 
the reasons upon which those rules proceed. A somewhat recent study of this 
very subject enables the writer of this notice to pronounce this a most excel- 
lent work, defective, if at all, in regard to the fact that it does not gather in all 
the decisions, although it cites a great many, and that it is lacking in matter of 
detail and illustration. As to whether these are defects, opinions will no doubt 
differ. But the principles are, for the most part, well and carefully ex- 
pounded. Some deficiencies of treatment may be noted here and there. The 
cases relating to highway accidents teem with expositions and illustrations of 
the doctrine of proximate and remote cause, or as it is sometimes called prox- 
imate and remote damage; nevertheless in this work three sections suffice to 
dispose of the subject. The liability of municipal corporations for nuisances 
presents a variety of questions teeming with illustrations; but four pages only 
are devoted to the subject as a distinct and separate topic. Judicial authority 
involved in a multitude of adjudications affirms, first, the general proposition 
that a municipal corporation is not liable for failing to abate nuisances in those 
cases where its non-action consists merely in failing to exercise its govern- 
mental powers. But this proposition cannot be affirmed without noting im- 
portant exceptions to it, one of which is that municipal corporations are liable 
for damages sustained by private individuals in consequence of nuisances al- 
lowed to existin their public highways. Secondly, municipal corporations are 
liable in a variety of cases for injuries visited upon private persons by nui- 
sances created by themselves, that is to say, by their own agents and servants 
when acting within the scope of their agency or duty. Of this a common illus- 
tration is found in the case of sewers being suffered to get out of repair so as 
to flood the cellars or other premises of property owners; in the equally com- 
mon case of a municipal corporation collecting bodies of water in making public 
improvements, and casting it upon adjacent premises; and in case of discharg- 
ing foul matter into streams to the injury of lower riparian owners. Twenty 
pages suffic2 to dispose of the very important subject of the notice, express or 
implied, which the municipal corporation must have had of the defect in the high- 
way which caused theinjury. Butthisis a very compact piece of writing, teem- 
ing with judicial citations, classified by States as all the long notes are, and 
the governing principles are all here and well stated. If anything is lacking it 
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is illustration — sufficient explanations as to how, when, and in what respect 
the doctrines of the text have been applied. Ten pages suffice to dispose of 
the still more difficult and co.aplicated question of the notice to the municipal 
corporation of the accident which various statutes require the claimant to give, 
and generally within a very short period of time after the accident, as a predi- 
cate to his right to maintain an action therefor. We greatly doubt whether 
this subject can be, or has been here, adequately expounded in this short space. 
Looking through the Index, we find no such title as ‘‘ Damages,”’ nor ‘“‘ Exemp- 
tary Damages,” though we find the title “‘ Consequential Damages,”’ directing 
us to a discussion of the liability of municipal corporations for consequential 
damages to adjacent property in making public improvements. There is a 
considerable number of cases speaking upon the question whether, and if so 
under what circumstances, exemplary damages can be recovered against a 
municipal corporation, but they do not seem to be cited in this book. 

If this book is intended for students, the treatment is sufficiently full; since, 
with the aid of this book and a limited access to the reports of adjudicated 
cases, the student can learn the whole law of the subject. It is a classic in its 
way. 


BATES ON FEDERAL EQUITY. — Federal Equity Procedure: A Treatise on the Procedure in 
Suits in Equity inthe Circuit Court of the United States, including Appeals and Ap- 
pellate Procedure; with Appendixes Containing the Constitution of the United States 
Annotated, Federal Judiciary Acts, Court Rules, Equity Forms, English Orders in 
Chancery. By ©. L. BATES, of the Bar of San Antonio, Texas. In Two Volumes. 
Chicago: T. H. Flood and Company. 1901. 


Of these two volumes, 874 pages embrace the textual matter and the rest of 


the 1409 pages, all told, of which the work consists, is filled up with an anno- 
tated Constitution of the United States, the Federal Judiciary Acts, of the 
Rules of Practice in Equity, the Rules of Practice in Admiralty, the Rules of the 
Court of Claims, the Rules of the United States Circuit Court of Appeals, the 
English Orders in Chancery, Forms in Equity, and the necessary indexes. The 
publication in a work devoted to Federal equity practice of such matters as the 
Constitution of the United States, Annotated, the Rules of Practice in Ad- 
miralty, the Rules of the Court of Claims, and even the English orders in 
Chancery, many of them signed by Lord Cottenhan and Lord Langdale, tend 
to raise a suspicion that there was a purpose to swell the book to two 
volumes. 

This book is graciously dedicated by the author to his wife, Mrs. Belle 
Strickland Bates. The author truly says, in his preface, that during the last 
twenty-five years, the really great and important property litigation in this 
country has been generally in suits in equity in the Federal courts, aud that 
such litigation is likely to increase with the progress of the country. He 
might justly have added that this jurisdiction was seized, or, in the language 
of Thomas Jefferson “stolen’’ from the State courts by the Federal courts 
under the false pretense and sham involved in the proposition that a corpora- 
tion aggregate is a ‘‘ citizen’? within the meaning of the Federal Constitution 
and the Federal judiciary act. Theauthor also points out that “ the procedure 
in such suits is the same in all States of the Union, not controlled by procedure 
in State courts, but materially variant from it.’’ This is equally true; but he 
might have added that not only is the eqiity procedure of the Federal courts 
of its2lf a distinct remedial system, but also that the rules of right or of prop- 
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erty applied by the Federal courts in the administration of that system are dis- 
tinct from, and not (except in the way of comity) dependent upon the rules of 
property and of right which obtain in the State tribunals; so that what may be 
a right in the State court may be a wrong in the Federal court, and vice versa. 
This being so, the rules of substantive right which are applied by courts of the 
United States in equity become matters of great importance; but whether 874 
pages, all told, printed in open type, have sufficed to afford a full exposition of 
those rules and principles in connection with the rules of procedure, may pos- 
sibly be doubted. The remedy by injunction in the Federal courts has become 
so extensively used that it may be doubted whether a single chapter on injunc- 
tions embracing sixty-six pages divided into fifty sections, has sufficed for an 
adequate treatment of that great remedy. This doubt seems to be confirmed, 
to some extent, by turning through the index, where we miss such words as 
“ strike,” “* combination,” and ‘ boycott.’? Against these doubts comes the 
suggestion that this isa work on procedure merely, that it merely undertakes 
to explain how to proceed, and not to make an exposition of the circumstances 
under which you can proceed. This suggestion ought to have full force, and 
an author who has set out to produce a work on equity procedure merely 
should not be expected to produce a work on equity jurisprudence. 

On the whole, the author’s text seems to be well constructed, and it cannot be 
doubted that this work will prove of very substantial aid to practitioners on 
the equit side of courts in the United States. 


SPELLING ON INJUNCTIONS AND OTHER EXTRAORDINARY REMEDIES.—A treatise on 
Injunctions and other Extraordinary Remedies, Covering Habeas Corpus, Mandamus, 
Prohibition, Quo Warranto, and Certiorari or Review: Containing an Exposition of 
Principles Governing these Several Forms of Relief, and their Practical Use; with 
Citations of all the Authorities to date. By THOMAS CARL SPELLING. Second Edition. 
Kevised and Enlarged. In Two Volumes. Boston: Little, Brown, and Company. 1901. 


The first edition of this work appeared in 1893. Since then the law has 
undergone a very material development, especially in the matter of Injunctions; 
and it may be supposed that the law has experienced a substantial growth with 
respect to the other extraordinary remedies which are dealt with in these two 
volumes. These volumes now contain 1,782 pages of text, braced up with teem- 
ing foot notes. The work has two indexes: an index to Part One, relating to 
Injunctions, and an index to Part Two, relating to Habeas Corpus, Mandamus, 
Prohibition, Quo Warranto, and Review or Certiorari. We had never heard 
the writ of Certiorari called ‘‘Review’’ before; but it seems, from the text of 
the learned author, that there are four States in which, by statute, the name 
of this writ has been changed to the ** Writ of Review.”’ 

We have looked through these volumes, not with the attention which their 
evident merits deserve, but with sufficient attention to be able to say that they 
embody an able, comprehensive and wholesome treatise on Injunctions and the 
other Extraordinary Remedies of which they purport to treat. Doubtless, a 
studied effort to discover in these pages something to criticise would not be 
unproductive of results; but criticism of minor and unsubstantial matters would 
be ungracious with respect to a work which, on the whole, has been so well 
done, and with respect to an author who has put the profession under sub- 
stantial obligations to him. 

John Wilson & Son, of “‘ Cambridge, U. S. A.,”” have got up these volumes in 
their usually good mechanical style. 


{ 
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AMERICA STATE REPORTS, VOLUME 78.— The American State Reports, containing the 
Cases of General Value and Authority Subsequent to those Contained in the “ American 
Decisions” and the “ American Reports,’’ Decided in the Courts of Last Resort of the 
Several States. Selected, Reported, and Annotated by A. C. FREEMAN, and the Asso- 
ciate Editors of the “‘ American Decisions.” San Francisco: Bancroft-Whitney Company. 
1901. 
This volume contains notes of considerable length on the following subjects: 

Effect of Assignments of Judgment; 1 Common-law Powers of Executors;? Acts 

which the Legislature May or May Not declare Criminal, — a long and valuable 

monographic note on an important question of constitutional law;* the Com- 
putation of Time; * When and How the Statute of Frauds must be Pleaded;* 

The Withdrawal of a Juror.* Besides these, numerous smaller notes will be 

found scattered through the volume and appended to every case. While the 

annotations are not as copious as in former volumes, yet the cases are well 
selected and are printed in type of good size and which is fairly agreeable to 
the eye of the reader; though the notes are printed in small type. 


MECHEM ON SALES.—A Treatise on the Law of Sale of Personal Property. By FLOYD 
R. MECHEM, author of ‘‘ Mechem on Agency,” “ Mechem on Pablic Offices,” “ Mechem’s 
Elements of Partnership;’’ Editor of Mechem’s Hutchinson on Carriers, etc.; Tappan 
Professor of Law in the University of Michigan. In two volumes. Chicago: Calla- 
ghan and Company. 1901. 

From the gracious, delicate, and tender inscription of this book ‘to 
J.C. M.,’? we can readily divine who the dedicatee is. To have coupled her 
name with his on almost the first page of his work exhibits a trait of character 
in the author which will endear him to his readers. 

The previous works of this author have been so satisfactory to the profession 
that, when a new book from his pen is announced, they expect a good deal; 
but in this instance, unless we are wholly mistaken after such an examination 
as our very limited time has enabled us to make, their expectations will not be 
disappointed. We believe that this work will be found to embody a compre- 
hensive treatment of the law of sale of personal property, including such other 
subjects, like stoppage in transitu, as are usually treated in this connection; 
founded upon investigations which have proceeded with care, covering a wide 
range of decisions, old and new, and expressed with consummate skill in a clear 
and lawyer-like text. 

As a general rule, an opinion of the value of a law-book must be formed in 
one of three ways: 1. By turning over its pages in such length of time as 
the reviewer may have at his disposal; examining its propositions here and 
there and subjecting them to the test of such knowledge of the subject of the 
book as the reviewer may chance to retainin his memory. 2. By taking the 
book to a Jaw library and examining its citations, case by case, with the view 
of discovering how closely the cases fit to and support the text. 3. By using 
the book for a considerable length of time in actual professional work. The 
first of these methods is the usual and only one available to the reviewer, and 
it is the only one available to us in this instance. 

After such a use of it as we have been able to make, we have no hesitation in 
pronouncing this a good work. We confess to have searched for a considera- 
ble length of time for something of a substantial nature to find fault with, 
but without result. We unhesitatingly recommend it to the profession. 

1 Page 47. 2 Pp. 171 to 207. 8 Pp. 235 to 274. 
4 Pp. 872 to 386, inclusive. 5 Pp. 648 to 658. © Pp. 781 to 783, inclusive. 
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HARRIMAN ON CONTRACTS, SECOND EDITION. —The Law of Contracts. By EDWARD 
AVERY HARRIMAN, of the Chicago Bar, Professor of Law in the Northwestern University 
Law School. Second Edition, Revised and Enlarged. Boston: Little, Brown, and Com- 
pany. 1901. Pp. LIV. 410. Crown 8vo., buckram. 

The first edition of this work’appeared in the year 1896, and now, after the 

lapse of five years, we have a second edition. The multiplication of the 
decisions which has taken place during that period is supposed to have rendered 
a second edition necessary. In his preface the learned author very candidly 
says: ‘‘In the first edition the importance of logic in the development of the 
law was sometimes overemphasized, with the result that the criticism of 
illogical and inconsistent rules of law was occasionally too dogmatic. In the 
present edition, the importance of logic, as tending towards certainty and 
stability in the law, has not been underestimated; but greater liberality has 
been shown in the treatment of decisions which are the result of those other 
forces in the law to which logic so readily yields. There are many such 
decisions in various American jurisdictions; and these special American 
developments of the law the writer has sought not merely to point out, which 
is easy; but to explain, which is more difficult.’’ Exactly. If the judge would 
give us, in every case, a candid explanation of his motives in arriving at his 
determination, it might greatly diminish the value of his decision under the rule 
of stare decisis. For example, if, after writing an opinion in a controversy 
between the Western Union Telegraph Company and some poor devil of a suitor, 
represented by an equally poor devil of a lawyer, the judge would add a post- 
script like this: ** P. S. I hold the annual ‘ D. H. Pass’ of the Western Union 
Telegraph Compaay in my pocket,’’ the bench and bar would place a different 
estimation upon his opinion, and it would not, in subsequent cases, be quoted 
with the same owl-like gravity, as laying down the law, not only for the parties 
to the particular suit, but for everybody else. And the same may be said of 
many decisions in cases between railway companies and private suitors. H the 
judge would add to his opinion the following: “ P. S. The defendant railroad 
company has just renewed my annual pass over its lines, and has included my 
family therein, for which I am duly grateful,’ —this candid confession would 
throw a flood of light upon the evident complacency toward the defendant 
disclosed in his opinion, and upon the ‘‘ development of the law’’ therein made 
by a judge whose gratitude, tempted by a small gratuity which he does not 
regard as a bribe, has so excited his lively imagination that he does all his 
thinking on the side of the railroad company. When Prince Bismarck was 
Chancellor of the German Empire, he had a regular system of bribing the 
German press to print his editorials. And he was amazed at the astonishing 
small sum with which he could hire the editorial columns of respectable news- 
papers. How much — how little — weight would such an editorial have had if 
the following legend had been appended to it: ‘*P. S. The above editorial 
was written by Prince Bismarck, whose agent paid us one hundred marks for 
inserting it anonymously in our editorial columns.’’ It is to be feared that 
some of the so-called ‘‘ developments ’’ of the law would be equally subjects of 
derision if the real judicial motive could be laid bare. 

Coming now to the merits of this book, we believe that we do not hazard 
much in stating that the subject of Contracts, in its various ramifications 
embraces more than half of the adjudged law. If this guess is only half true, 
it is plain that the law of contracts cannot be written in one small book like the 
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one now under consideration. Nothing more can be done or hoped for than to 
state the law with respect to the leading doctrincs, and then to state it in the 
barest outline. The student must really learn the case-made law from a study 
of the adjudged cases, and this book is well framed to the end of assisting bim 
in doing so. In addition to references to the officiul reports and to the National 
Reporter System, references are made to a number of works consisting of 
selected cases prepared for the use of law stud2nts. Many copies of these 
works may be supposed to be in the libraries of the law schools, and others can 
be procured by law students, either new or at second hand, at moderate prices. 
The citation of the recent cases from the National Reporter System as well as 
from the official reports will also materially assist the student in finding and 
studying the cases themselves. We notice in the very full foot notes appended 
to the author’s text a great many cases where the National Reporter System 
alone is cited, and where blanks are left to fill in citations of the official reports. 
These blanks seem to be too numerous. Certainly, in some of the cases the 
official report must have been out and on the shelves of the law libraries before 
the proof of this work was read. We could easily point out such cases, but it 
is not necessary. 

We regard this book as a series of sketches of the leading topics or principles 
in the law of contracts, and not as entitled to be considered as a complete 
treatise on that great title of law or even upon the leading principles of that 
title. So far as we have been able to look through these pages, we should say 
that the statements of the law therein made are fairly, though not always, 
accurate. For example, in § 219 we find the statement that ‘* there can be no 
monopoly, however, in anything but property; and news is not a subject of 
property rights until published and copyrighted.’’ To this proposition the 
learned author cites a recent decision of the Supreme Court of Missouri.! The 
writer, who was of counsel in that case, does not regard this as being a correct 
statement of what the court decided. What the court decided was that there 
cannot be a monopoly in the business of news-gathering, since the sources of 
news are open to all persons alike, and what one person can find out anotheris 
at liberty to find out. But the court did not decide that when news has been 
gathered and edited and put in writing or in print, the news items thus col- 
lected and compiled are not property. Everyone knows the contrary, since 
news of this nature is the subject of daily sale and exchange. 

In the very incomplete chapter on Damages, embracing less than two pages, 
we find? the statement that “‘only such damages for breach of contract will be 
allowed as a reasonable man would suppose the contract was intended to pro- 
vide for.”’ The first case cited to this proposition is the leading case of Hadley 
v. Baxendale.’ This is not a correct statement of the rule in Hadley v. Baxen- 
dale, nor does not approach that statement. The rule in Hadley v. Baxendale, 
so often adopted by American courts in the very language of the court in which 
the rule was laid down, was thus stated: ‘‘ Where two parties have made a con- 
tract which one of them has broken, the damages which the other party ought 
to receive, in respect of such breach of contract, should be such as may fairly 
and reasonably be considered either arising naturally, that is, according to the 
usual course of things, from such breach of contract itself, or such as may 


1 State v. Associated Press (Mo.),60S. W. 91. 2 § 568. 3 9 Exch. 341. 
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reasonably be supposed to have been in contemplation of both parties, at the 
time they made the contract, as the probable result of tue breach of it.’? Noth- 
ing is said here about what ‘‘ a reasonable man ’’ would suppose. 

In the next section the learned author says: “ In the case of a bilateral con- 
tract there are two elements to be estimated in computing the damages: 
first, the actual expense incurred by the injured party, and the actual value of 
his services; and, second, the loss of anticipated profits.”»! This is plainly an 
imperfect statement, and one which conveys no very definite meaning to the 
mind. First, the law never affords full compensation for the actual expenses 
incurred by the injured party, where he is obliged to sue at law to recover dam- 
ages for the breach by the other party of a contract which has been made be- 
tween them: the taxable costs never equal the fees which he is obliged to 
pay to his own attorney. Then, as to “the actual value of his services,’’ 
it must be observed that in most cases the contract does not relate to the 
rendition of services at all. It may relate to the sale of land, to the sale of 
goods, or to many subjects other than ‘ services,’’ with reference to which 
parties may enter into contracts. Then, it is inaccurate to say that the loss of 
‘anticipated profits’? can be made an element of damages for a breach of 
contract. A party toa contract might ‘‘ anticipate ’’ great profits from the per- 
formance of the contract by the other party; and yet the profits so “ antici- 
pated’? might be contingent, speculative or remote, depending upon future 
events which might or might not happen. His “ anticipation’? might be as 
delusive as those of the milkmaid in Dr. Webster’s old spelling book, De- 
cisions are abundant which repudiate the idea that remote, contingent, or 
speculative damages, depending upon events which may or may not happen, 
such as the rise or fall of the market, or the finding of purchasers for bonds or 
stocks, can form an element in the estimation of damages for the breach of a 
contract. 

We point out these seeming defects in our author’s treatment, not for the 
purpose of condemning or of too much disparaging his work, which, on the 
whole, is excellent; but rather for the purpose of showing that the necessary 
brevity imposed upon an author who attempts to treat in one small volume, 
even in outline, a subject so vast as the law of contracts, is such as to prevent 
clearness of definition and statement, and absolutely to preclude those illustra- 


tions which, in many cases, are necessary to make the meaning of the text 
clear. 


KIRCHWEY’S READINGS IN THE LAW OF REAL PROPERTY. — Readings in the Law of 
Real Property. An Elementary Collections of Authorities for Students, Selected and 
Edited by GEORGE W. KIRCHWEY, Nash Professor of Law in Columbia University. 
New York: Baker, Voorhis & Co. 1900. 


These ‘‘ readings ’’ take us into much of the recondite learning of the English 
law of real property, a system of law which, as Lord St. Leonards wrote to an 
American judge, ought never to have been allowed to cross the Atlantic Ocean 
to a new country. The conservatism of lawyers and their settled habit of jog- 
ging along in ancient ruts, and of allowing dead men to do their thinking, 
although conditions have entirely changed, is still illustrated by the fact that 
when our ancestors crossed the ocean to find liberty, their lawyers dragged 
after them a considerable portion of the feudal system, and of that landed law, 


1 § 559. 
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originally founded upon robbery, the rights of the robber-possessor being bol- 
stered up by the putty judge. A student of the law may possibly find it neces- 
sary to know the kind of law embraced within the lids of this book; if so, 
he is to be pitied. A lawyer who undertakes to advise and conduct the busi- 
ness of clients relating to land, may also find such knowledge necessary to him; 
if so, we are sorry for our country. The tendency of the age unquestionably 
is to reduce the transfer of lands to the basis of commercial convenience, and 
this tendency ought to be hastened as fast as possible; and it will be hastened 
by forgetting, as fast as we can, the system of real property law, an incon- 
venient anachronism — which we have derived from the mother country. We 
should not forget that the greatest modern improvement of real property law, 
the Torrens system of land transfer, was invented and first adopted in a British 
colony, not in the mother country. We need not expect its adoption in the 
mother country until the railway managers of that country adopt the American 
system of checking baggage, and until Parliament establishes a decimal system 
of currency, such as now obtains on the continent of Europe, in America, in 
Canada, and in most other civilized countries. The Torrens system of land 
transfer is gradually spreading over the United States. 

As soon as we get the anachronisms of the English law of real property 
thoroughly rooted out and the roots burned up, we can perhaps find time to 
turn our attention to a serious effort to reform the alphabet and orthography 
of our language, so as to cease the absurd effort to spell the words of a language 
which contains forty-three sounds, with only twenty-six letters. In the effort 
to master this barbarous spelling, the mental strength of our youth is ex- 
hausted and their memories are cultivated at the expense of their other facul- 
ties, —in fact, turned into Chinese memories. 


BURDICK ON SALES, SECOND EDITION. — Pp. XLI. 299, buckram. Selected Cases of the 
Law of Sales of Personal Property. Arranged to Accompany Burdick’s Law of Sales, 
By FRANCIS M. BURDICK, Dwight Professor of Law in Columbia University School of 
Law. Second Edition, Revised and Enlarged. Boston: Little, Brown, and Company. 1901. 

This book is a product of the discussions in the lecture room in the law 
department Columbia University, New York. It is intended primarily for the 
instruction of law students. It contains brief statements of the leading prin- 
ciples of the law of sale of personal property, but judiciously omits those more 
general topics with which the student may be supposed already to have 
familiarized himself, — for example, such topics as mutual assent, capacity of 
parties, legality and fraud. This work is accompanied with a collection of 
cases on the law of sale, prepared by the same author, designed to enable the 
student to follow out the subject by examination of the cases thus collected and 
presented in a convenient form. This book of cases is constantly cited in the 
foot-notes as ‘“‘ Burdick’s Cases on Sales.’’ We note with pleasure that there 
are no blanks in the references in the notes, and that unnecessary or excessive 
abbreviation has not been resorted to. Altogether, this seems to be a good and 
wholesome book for the use of students, and not without value to judges and 
practitioners. 


BURDICK’S CASES ON SALES. — The Law of Sales of Personal Property. By FRANCIS M. 
BURDICK, Dwight Professor of Law in Columbia University School of Law. Second 
Edition, Revised and Enlarged. Boston: Little, Brown, and Company. 1901. 

This is a collection of cases without head-notes, prepared after the style of 

Professor Langdell’s Cases on Contracts, designed for the use of students in 
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studying the law of sales of personal property. It contains, in an appendix, 
the Factor’s Acts of some of the States, the English Sale of Goods Act, and 
other useful matter. The value of such a book lies chiefly in the skill and 
judgment with which the cases have been selected. Beyond that, the editing 
could be done bya mere copyist. 


HUFFCUT ON AGENCY, SECOND EDITION. — The Law of Agency, including the Law of 
Principal and Agent and the Law of Master and Servant. By ERNEST W. HUFFCUT 
Professor of Law in the Cornell University College of Law. Second Edition, Revised 
and Enlarged. Boston: Little, Brown and Company. 1901. Pp. LI. 406. 


This we regard as one of the best of the “‘ Students’ Series’? which have come 
under our notice. The most cursory reading of afew paragraphs reveals a 
book which is the product of a brain which has mastered the subject. Unless 
an author has clear ideas he cannot express ideas clearly. On the other hand, 
there are undoubtedly minds that think clearly, but which are not adequately 
endowed with the power of expression. No such fault is discoverable in these 
pages. The style is compact and yet clear; words and expressions are well 
chosen to convey ideas with accuracy; the flow of language is easy and grace- 
ful. It reminds us of the lines in which Bulwer described the voice of O’Con- 
nell addressing an outdoor meeting: — 

* It glided easy, as a bird may glide.” 
In fact, this seems to be the work of a sound lawyer, an apt teacher, —of a 
lawyer who has mastered his topic, and who knows how to implant his ideas 
in the minds of others. 

But we must find fault with something in this book, or else lose our reputa- 
tion as critics, such as it is. Im section 190 the learned author points out, not 
as he expressed it, but as it is generally expressed in the books, that where a 
person signs a written obligation running in the first person, with his own 
name and with the addition of some descriptive word, such as ‘ agent,’’ 
‘« president,’”’ ‘‘treasurer,’’ or the like, the law rejects the additional word as 
descriptio persone, and treats it as the obligation of the person who signs it. 
And Professor Huffcut adds: “ It has been thought that the signature ‘ A. B., 
cashier’ stands on a different footing, but this is questionable.’”’? In support of 
this he cites another section of his work, ! where further cases are cited tending 
to show that the cases where the signature “‘ A. B., cashier,’’ has been held to 
be the signature of the bank, were cases of indorsement; that where this was 
not the case the instrument bore the name of the bank on the margin; or it 
was a case in which the bank brought suit upon a bill or note in which ‘A. B., 
cashier’? was named as payee. We understand that, by a general custom of 
bankers, checks,? and bills of exchange,* drawn by or in favor of the cashier of 
a bank, are deemed to be the contracts of the bank, or contracts in which the 
bank is obligee.* Even the circulating notes of the Bank of England are in 
form the personal promises of its cashier. Even in case of sucha signing by an 
officer or agent other than the cashier of a bank, where the instrument is signed 
with the addition of a descriptive word, the modern tendency is to receive parol 
evidence to show what the contract really was, and what person the contracting 
parties really understood to be bound. 

1 Section 194. 8 Safford v. Wyckoff, 4 Hill (N. Y.,) 442; 

2 Mechanic’s Bank v. Bank of Columbia, Smith v. Strong, * Hill (N. Y.), 241. 

6 Wheat. (U. S.) 826. 4 See 4 Thomp. Oorp., §§ 4758, 4777, 4802. 
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Hrrsu’s TABULATED DiGEsT of the Divorce Laws of the United States, 
New Edition. New York: Funk & Wagnalls Company. 1901. 


BARTHOLDY, GRENZEN DER RECHTSKRAFT. — Grenzen Der Rechtskraft. Von 
Dr. ALBRECHT MENDELSSOHN BARTHOLDY. Leipzig, Verlag Von Duncker & 
Humblot. 1900. 


HASTINGS ON THE POLICE PowER.— The Development of the Law as Iilus- 
trated by the Decisions Relating to the Police Power of the State. By W. G. 
Hastinas, Esq., of Wilber, Nebraska. 


INDIANA BaR ASSOCIATION, 1901.— Report of the Fifth Annual Meeting of 
the State Bar Association of Indiana Held at Indianapolis, February 4, 1901, 
Published by Order of the Association. 1901. 


-NUMERICAL TABLE OF CasEs Reported in the American Decisions, American 
Reports, and American State Reports, with reference to Monographic Notes 
Compiled and Verified by Grorce J. Martin. San Francisco: Brancroft- 
Whitney Company. 1901. 


DuMAS ON REGISTERING TITLE TO LAND. — Registering Title to Land: A 
Series of Lectures Delivered at Yale by Jacques Dumas, LL.D., Procureur De 
La République at Rethel (France). Storrs Lectures for 1899-1900. Chicago: 
Callaghan and Company. 1900.: 


Report OF THE New YorK Bar AssociaTION. Vol. XXIV. 1901, 
Twenty-Fourth Annual Meeting. PROCEEDINGS OF THE NEw YorK STATE BaR 
ASSOCIATION, Held at the City of Albany, January 15, 16, 1901, with Reports for 
the Year 1900. Albany: The Argus Company, Printers. 1901. 


STATISTICS OF RAILWAYS IN THE UNITED STATES, 1900.— Interstate Com- 
merce Commission: Thirteenth Annual Report of the Statistics of Railways in 
the United States for the Year Ending June 30, 1900. Prepared by the Statis- 
tician to the Commission. Washington: Government Printing Office. 1901. 


DisBrow’s DIGEST OF THE CopE, Szconp EpITIon. — A Digest of the New 
York Code of Civil Procedure. Being a Synopsis of the chapters of the Code 
Relating to General Practice, in a Concise and Readable Form. Edited by 
Cuas. W. DisBrow, LL.B., of the New York Bar. Albany, N. Y.: Matthew 
Bender. 1901. 


RANDOLPH ON THE LAW AND POLIcy OF ANNEXATION. — The Law and Policy 
of Annexation. With Special reference to the Philippines; together with Ob- 
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servations on the Status of Cuba. By CarRMAN F. RANDOLPH, of New York 
Bar, Author of ‘‘ The Law of Eminent Domain.’’ Longmans, Green & Co., 91 
and 93 Fifth Avenue, New York. London and Bombay. 1901. 


TABLE OF CASES OF AMERICAN DECISIONS AND AMERICAN REPORTs. — A Table 
of Cases and Index to the Notes in the 160 volumes of American Decisions and 
American Reports. Together with a brief enumeration of the Cases Re- 
reported therein on each of the various Titles of the Law. San Francisco: 
Bancroft-Whitney Company, Law Publishers and Booksellers. 1888. 


GLANVILLE. — A Translation of Glanville by Jonn Beamgs, Esq., of Lincoln’s 
Inn, Barrister at Law. To which are added Notes. Multa ignoramus, quenobis 
non laterent, silectio nobis esset familiaris. Macrob. With gn introduction 
by JosEPH HENRY BEALE, Jr., A.M., LL.B. Professor of Law at Harvard 
University. Washington, D. C.: John Byrne & Co., Law Publishers and Book- 
sellers. 1900. 


In RE SHAKESPEARE’S ‘* LEGAL ACQUIREMENTS.’?—In Re Shakespeare’s 
« Legal Acquirements: ’? Notes by an Unbeliever Therein. By Witt1aM C. DE- 
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of North Carolina, 422. 
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